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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

In the Matter of:

SOUTHERN BAKERIES, LLC,

and

CHERYL MULDREW, AN

INDIVIDUAL,

and

LORRAINE MARK BRIGGS, AN

INDIVIDUAL,

and

BAKERY, CONFECTIONARY,

TOBACCO, WORKERS AND GRAIN

MILLERS UNION.

Case No. 15-CA-169007

Case No. 15-CA-170425

Case No. 15-CA-174022

The above-entitled matter came on for hearing, pursuant to

notice, before ARTHUR J. AMCHAN, Administrative Law Judge, at

Hempstead County Courthouse, 400 South Washington, Hope

Arkansas 71801, on Wednesday, January 11, 2017, at 9:10 a.m.
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A PPEARANCES

On behalf of the General Counsel:

LINDA M. MOHNS, ESQ.

ERIN E. WEST, ESQ.

Brinkley Plaza

80 Monroe Avenue, Suite 350

Memphis, TN 38103

Tel. 901-425-7234 (Mohns)

Tel. 901-425-7239 (West)

On behalf of the Employer:

DAVID L. SWIDER, ESQ.

PHILIP ZIMMERLY, ESQ.

BOSE MCKINNEY & EVANS

111 Monument Circle, Suite 2700

Indianapolis, Indiana 46204

Tel. 317-684-5116
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I NDEX

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE

Cheryl Muldrew 13 33 59 67

Gloria Lollis 71 79

Sandra Phillips 89 99 107 109

Lorraine Mark Briggs 112 148 191 198

Anthony Shelton 205 214 220
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1 MS. MOHNS: Thank you, Your Honor.

2 MS. MOHNS: And I don't have any other preliminaries other

3 than we would request the opportunity to do an opening

4 statement.

5 JUDGE AMCHAN: Okay. Before she does that, do you have

6 anything that you want to bring up?

7 MR. SWIDER: There is nothing.

8 JUDGE AMCHAN: Okay. Thank you, Your Honor

9 May it please the Court, my name is Linda Mohns and my co-

10 Counsel is Erin West. We will serve as Counsels for the

11 General Counsel in this hearing.

12 Your Honor, this case presents another chapter in Southern

13 Bakeries' systematic and unlawful efforts to remove the Bakery,

14 Confectionary, Tobacco Workers and Grain Millers Local 111

15 Union as the employees' exclusive bargaining representative.

16 Southern Bakeries withdrew recognition from the Union in

17 July 2013 and during the same timeframe unlawfully interrogated

18 and disciplined several pro-Union employees, including Lorraine

19 Marks Briggs, the discriminatee in this proceeding before you

20 today.

21 In earlier ULP litigation, the Board determined that

22 Respondent's withdrawal of recognition was unlawful and that

23 the suspension and final warning discipline issued to Lorraine

24 Marks Briggs in May 2013 violated Section 8(a)3 of the Act.

25 The Board decision and order appears at 364 NLRB, Number 4, and
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1 CHERYL MULDREW

2 having been duly sworn, was called as a witness herein and was

3 examined and testified as follows:

4 JUDGE AMCHAN: Okay. Have a seat.

5 MR. SWIDER: Your Honor, I can't see the witness.

6 THE WITNESS: That's because -- short.

7 MR. SWIDER: Would it be better to have her over there.

8 JUDGE AMCHAN: Should she go back? Can you see her on

9 that side?

10 MS. MOHNS: She'd have to sit down for me to be able to

11 tell. I've got a pretty good line of vision from here.

12 MS. SWIDER: That may actually be a better seat because it

13 would be a little more visual.

14 JUDGE AMCHAN: Let's see. She has to sit down first.

15 MS. MOHNS: That's fine.

16 JUDGE AMCHAN: All right. I think we're going to go with

17 that.

18 DIRECT EXAMINATION

19 Q BY MS. MOHNS: Good morning, Ms. Muldrew.

20 A Good morning.

21 MS. MOHNS: Are we on the record?

22 JUDGE AMCHAN: Yes.

23 Q BY MS. MOHNS: Okay. Ms. Muldrew, would you please state

24 and spell your name for the record?

25 A My name is Cheryl Muldrew. It's spelled C-H-E-R-Y-L,
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1 M-U-L-D-R-E-W.

2 Q And for how long did you work at the Southern Bakeries

3 facility in Hope?

4 A Approximately about' 16 years.

5 Q And you were terminated almost a year ago, in late January

6 2016; is that correct?

7 A Yes, ma'am.

8 Q And where did you work -- what part of the facility did

9 you work in during the latter part of your employment with

10 Southern Bakeries?

11 A The bread department.

12 Q And what was your specific job?

13 A Break out packer.

14 Q And can you explain briefly what a break out packer does?

15 A I replace one of the employees in their spot and let them

16 go to break.

17 Q Thank you. And who was your immediate supervisor just

18 prior to your discharge?

19 A Bob Buckley.

20 Q And above him?

21 A Tony Hagood.

22 Q Was the manager of the bread area?

23 A He was the bread plant manager.

24 Q Pardon me?

25 A Bread plant manager at the time.
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1 Q Okay. And above Mr. Hagood, was Mike Nelson the plant

2 manager or someone else?

3 A At the time, I think it was Mike Nelson.

4 Q Okay. And who was the HR manager?

5 A Eric McNiel.

6 Q Okay. And is Mr. McNiel sitting here in the hearing room?

7 A Yes, he is.

8 Q Okay. And did anyone else work with Mr. McNiel in HR, to

9 your knowledge?

10 A Nobody but the insurance lady, Annette. Her office was

11 next door.

12 Q Okay. And she did benefits, employee benefits?

13 A Insurance, mostly like insurance.

14 Q Okay. Do you know her last name?

15 A Capetillo, if I'm pronouncing it right.

16 Q Okay. Now, let's go through suspensions in January 2016.

17 Do you recall what happened that led to the first suspension

18 you had that month?

19 A Yes. I was joking around with an employee. At the time

20 another employee was standing there with her --

21 THE COURT REPORTER: Your Honor, I've got to stop because

22 I'm hearing the witness. I'm not hearing her and I don't have

23 a proper thing up so I'm going to have to shut down and come

24 back up.

25 JUDGE AMCHAN: Okay.
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1 THE COURT REPORTER: I've got all the responses. Your

2 questioning, I have not gotten.

3 (Off the record at 9:26 a.m.)

4 JUDGE AMCHAN: Okay. Back on the record.

5 MS. MOHNS: Thank you.

6 Q BY MS. MOHNS: Ms. Muldrew, I believe you were telling us

7 about the specific event leading up to your first suspension in

8 January 2016.

9 A Yes, ma'am.

10 Q Okay.

11 A I was joking around with another employee that morning and

12 another employee standing in their presence and I guess she

13 took it the wrong way.

14 Q Was this in a break area or in a work room floor?

15 A Break and coffee.

16 Q Okay. And how did you know that there was going to be

17 some problem about that?

18 MR. SWIDER: I would have to object to leading the

19 witness. She didn't say that there was going to be some

20 problem with that. So, to ask a question, how did you know

21 there was going to be some problem with that, suggests to the

22 witness in a leading way and I would object.

23 JUDGE AMCHAN: Counsel, re-ask the question.

24 Q BY MS. MOHNS: What happened after this incident? Was

25 there a time you were summoned to an office?
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1 A Not at the time then I wasn't.

2 Q Okay.

3 A I think it was the next day.

4 Q Okay. Could you tell me about that?

5 A I can't remember exactly what time. It might have been

6 about 3:00 or between 2:30 and 3:00. I think I was giving my

7 last round of breaks, when it was brought to my attention for

8 me to go to the office.

9 Q Do you recall what day this was approximately?

10 A It might have been around the 13th, 14th. About the 14th

11 I might have been called to the office, but I think it might

12 have happened on the 13th.

13 Q Okay. So what happened in that office? Who was there?

14 Whose office was it?

15 A Eric McNiel.

16 Q And who was present in there?

17 A Annette Capetillo and Tony Hagood.

18 Q Okay. And who did most of the talking in the meeting?

19 A Eric.

20 Q Can you tell us what happened in the meeting?

21 A At the point he asked me did I know what I was brought

22 into the office for and I said, no. He said an employee had

23 brought it to his attention that I made a comment towards her.

24 Q Towards who?

25 A Elisa.
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1 Q Do you know Elisa's last name?

2 A No, ma'am.

3 Q She was a co-worker?

4 A Yes, ma'am.

5 Q Did he say anything else?

6 A He went on to ask me questions about what I said and

7 things that I did at the time. He was asking me questions and

8 I was giving him his answers that he wanted to know and so he

9 told me at that point that I would have a suspension until

10 further investigation.

11 Q Okay. And so were you off the clock following that

12 meeting?

13 A No, I was still on the clock.

14 Q Did you work the rest of the day?

15 A No, ma'am.

16 Q So you left the facility right after that meeting?

17 A Yes, ma'am.

18 Q Okay. And when did you return from suspension?

19 A Might have been three or four days after that.

20 Q Okay. And how did you know when you were supposed to

21 return?

22 A I think Annette called me. At the time I didn't the call.

23 It was on my voicemail for me to come into the office for a

24 meeting that morning.

25 Q Okay. And tell me about that meeting.
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1 A I went in and Eric McNiel was reading off to me a last

2 chance agreement.

3 Q Was there anybody else present?

4 A Yes.

5 Q Who was that?

6 A Annette and Eric was present at the time. I don't think

7 Tony was there at that point.

8 Q Okay. And was this in Mr. McNiel's office?

9 A Yes, it was.

10 Q Okay. I'm sorry, please proceed to tell me what happened

11 in that meeting.

12 A He was explaining to me about my last chance agreement

13 about the incident, what was in the last chance agreement about

14 me eating candy on the line, me coming in and making comments

15 to Elisa and stuff that I supposedly had done during the

16 suspension and I ended up signing a last chance agreement.

17 Q Okay. You said, things you had during the suspension?

18 A When I was suspended, when I was suspended.

19 Q Okay.

20 A It was questions that he was saying that I had done during

21 the suspension. It was in the last chance agreement.

22 Q Okay. And did you sign that last chance agreement?

23 A Yes, I did.

24 MS. MOHNS: Okay. Your Honor, may I approach the witness?

25 JUDGE AMCHAN: Yeah.
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1 Q BY MS. MOHNS: Ms. Muldrew --

2 A Yes.

3 Q -- I have placed before you a document marked for

4 identification as General Counsel Exhibit 2. If you would,

5 take a moment and look over this three-page document and tell

6 me if you recognize it.

7 A Okay.

8 Q Do you recognize that document?

9 A Yes, I do.

10 Q What is it?

11 A It's my last chance agreement.

12 Q Okay. And is that your signature on page 3 of the

13 document?

14 A Yes, it is.

15 Q Okay. And it was issued to you on January 19th, the day

16 you returned from suspension?

17 A Yes, it was.

18 Q All right. Now, if you'll look briefly at the section

19 captioned "Background" on the first page, do you see that area?

20 A Yes.

21 Q Is there anything in terms of the dates of events that

22 seems incorrect to you?

23 A The day that I was eating the candy.

24 Q Okay. Is that where the fourth paragraph starting "On

25 Friday, January 15"?
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1 A Yes.

2 Q Okay. What is your recollection of that incident?

3 A On the incident before I got -- this happened before I was

4 called into the office for a suspension.

5 Q Okay. And did it happen before or after the incident that

6 is indicated as happening on Thursday, January 14th?

7 A It happened before.

8 Q So it's your recollection that the incident with the candy

9 happened sometime prior to Thursday, January 14th?

10 A Yes.

11 Q Okay. Can you tell me about that incident where you had a

12 conversation with Mr. Hagood about something in your mouth?

13 A I was standing on the line, on line 1 and 2 of the bread

14 department and as Mr. Tony Hagood was walking through, I

15 imagine that he seen me chewing something in my mouth. So he

16 called me over and I walked up to him and he said, "What are

17 you chewing?"

18 I said, "I'm not chewing anything." I said, "I'm eating

19 on a peppermint," I said, "because my sinuses are bothering

20 me."

21 He said, "Well, you know you're not supposed to be eating

22 on the line, right?"

23 I said, "Yes, sir."

24 He said, "Well, don't let it happen again."

25 I said, "Okay," and I walked back to my department.

AVTra nz
www.avtranz.com • (800) 257-0885

000014



22

1 Q Okay. Did that seem unusual at the time?

2 A Yes, because it wasn't brought up until the day of my

3 suspension.

4 Q Pardon me?

5 A It wasn't brought up until the day of my suspension.

6 Q Was it discussed in the meeting when you were placed on

7 suspension?

8 A Yes, it was discussed in the meeting then. That's when

9 Tony Hagood brought it to Eric's attention.

10 Q Before you were suspended?

11 A No, at the same day that I was in the office.

12 Q Okay. You were in the office on a couple days so I'm a

13 little confused.

14 A It was one of the days that I was in the office talking to

15 Eric McNiel. Tony Hagood was present and as Eric was talking

16 to me, Tony let him knew that I have been chewing gum. I had

17 been chewing candy.

18 Q And was that a meeting that took place before you were

19 suspended or after when you came back and signed the last

20 chance agreement?

21 A Before my suspension.

22 Q Okay. Now, had you ever been observed with something in

23 your mouth while on the line on any earlier occasions while you

24 worked for Southern Bakeries?

25 A Probably back in 2015.
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1 Q Okay. Can you tell me about that?

2 A I imagine at the time Ray Golson (phonetic) might have

3 been the supervisor at the time and he probably came through

4 and said, "Cheryl, spit that out."

5 And I said, "Oops."

6 Q What was it that you had in your mouth?

7 A Gum.

8 Q Okay. And did you do as he instructed?

9 A Yes, I did.

10 Q And was there any further consequences from that incident?

11 A No, ma'am.

12 Q You didn't get any formal discipline?

13 A No, ma'am.

14 MS. MOHNS: All right. Your Honor, at this time, I offer

15 General Counsel Exhibit 2 into evidence.

16 MR. SWIDER: No objection.

17 JUDGE AMCHAN: It's received.

18 (General Counsel Exhibit Number 2 Received into Evidence)

19 Q BY MS. MOHNS: So you returned to work on January 19th

20 after this morning meeting finished?

21 A Yes, ma'am.

22 Q All right. And once you were back at work, did you work

23 the next couple days in a row?

24 A The next day I was off for a doctor's appointment.

25 Q That would have been around the 20th?
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1 A Yes, ma'am.

2 Q Okay. And then when you -- your first day back at work,

3 can you tell me, was there anything that happened?

4 A Yes, ma'am

5 Q What was it?

6 A I was talking to an employee by the name of Gloria. She

7 asked me what was I suspended for because she wasn't at work at

8 the time and me and her was discussing my suspension and how I

9 accumulated.

10 Q And what?

11 A We was discussing my suspension and how I accumulated.

12 Q Okay. How it -- what's that word?

13 A How it happened.

14 Q How it happened, okay. Thank you. And so then the rest

15 of the day went as usual?

16 A Yes.

17 Q And then you were off a day for a doctor's appointment?

18 A Yes, ma'am, I was.

19 Q And what happened the following day when you returned to

20 work?

21 A When I returned to work, I approached the break area and

22 before I could get into the break eating room, I was approached

23 by Bob Buckley, told me that Eric McNiel wanted to see me in

24 his office.

25 Q Okay. And did you go to Mr. McNiel's office?
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1 A Yes. At that point in time, Tony Hagood walked up at the

2 time and escorted to Eric McNiel's office.

3 Q Okay. Was there anyone else in the office besides

4 Mr. McNiel, yourself and Mr. Hagood.

5 A Mr. Hagood didn't -- he told Mr. Hagood he didn't have to

6 stay. It was only me, him and Annette.

7 Q Okay. And what happened in that meeting?

8 A Eric McNiel told me that he had got -- let me see how I

9 want to put it -- it was brought to his attention that I was

10 walking around making comments about other employees and

11 discussing my suspension.

12 Q Okay. And what did you say?

13 A I brought it to his attention -- he was asking me

14 questions and I was answering his questions and as he was

15 asking me, he told me that I will be suspended again until

16 further investigation. I said, "Over what? Over he say/she

17 say?"

18 And he said, "Well, we have to leave it at that until

19 further investigation."

20 And I asked him, did he talk to the young lady, Gloria,

21 that I was talking to. He said, "Not at the moment. When they

22 finish the investigation, they would give me a call."

23 Q Okay. And what do you recall he said with reference to

24 your earlier suspension?

25 A I shouldn't have been discussing my suspension or either
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1 making comments towards other employees.

2 Q Okay. So you were immediately suspended that day?

3 A Again.

4 Q Pardon me?

5 A I was suspended again.

6 Q Okay. And tell me, when did you next go to the facility?

7 A I think around the 27th.

8 Q Okay. And how did that come about?

9 A Well, I called the office and Annette answered the phone

10 and I was talking to her about a previous appointment I had

11 with a workmen's comp doctor and I asked for Eric. And she

12 said at the moment Eric was in a meeting. And I said was there

13 any way that I could come, you know, talk to him. I said,

14 "Could it be today or this evening?"

15 She said, "Well, let me see."

16 And she ended up telling me to come on out there, and at

17 the time that I got there, approached the facility, Eric McNiel

18 and Billy Williams (phonetic) was in Eric McNiel's office.

19 Q Okay. And so what time of day was this meeting?

20 A It was in the evening time. It might have been around

21 about 4, if I'm not mistaken. It might have been time -- about

22 closing time for the office.

23 Q All right. And what happened in this meeting?

24 A This meeting, Eric McNiel told me that I would be

25 terminated. I said, "For what reason?"
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1 He said, "Making threatening comments toward other

2 employees and discussing my discipline."

3 Q Okay. And were you given any paperwork or did you have

4 anything to say to Mr. McNiel when he was telling you this?

5 A Yes. I told him, out of all the years that I've been

6 there, I say, I'm getting terminated over he says/she says

7 stuff? And he said, "Well, that was our last option."

8 And he was like, "Well, I need you to sign some paperwork

9 for exiting the premises," or some kind of paperwork and I

10 refused to sign it.

11 Q Did you read the paperwork he offered to you?

12 A No, I did not.

13 Q Okay. And let me just clarify. Before you were suspended

14 the first time when you were brought into that meeting, were

15 you told not to talk about anything with co-workers?

16 A No, ma'am. No, ma'am.

17 Q Okay. But when you returned from suspension and were

18 brought into the office on the 21st --

19 A Yes.

20 Q -- what did Mr. McNiel tell you at that time?

21 A Not to discuss the disciplinary action with anyone.

22 Q Okay. And that was the first time you had been given that

23 instruction that you recall?

24 A Yes, ma'am.

25 Q And then when you were being terminated --
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1 A Yes.

2 Q -- what were the reasons Mr. McNiel gave?

3 A Walking around making comments about other employees and

4 discussing my discipline and my suspension in the prior week

5 that I had.

6 Q Okay. And let me ask you this: You're basically accused

7 of making hostile comments or unwelcome comments to co-workers,

8 correct?

9 A That's what I was accused of.

10 Q Right. Had you ever observed employees argue or exchange

11 words while at the facility?

12 A Yes, ma'am.

13 Q Okay. Tell me about what you recall involving other

14 employees.

15 A Well, Nadine Pugh has had arguments with several

16 employees. She also approached Tony Hagood with comments, he

17 wasn't there probably about a couple of days.

18 Q Pardon me?

19 A He probably wasn't there about a couple of days after he

20 was a new --

21 Q He was a new supervisor?

22 A -- bread supervisor.

23 Q Okay. And what year did that occur, do you recall?

24 A In 2016.

25 Q Okay. And what do you recall about that specific
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1 incident?

2 A I don't know if he had upset her or made her mad, but he

3 was talking to her and she made a comment, "You better get out

4 of my face before I have to say something that I don't want to

5 regret."

6 Q Did Mr. Hagood have anything to say?

7 A At the moment I don't know what he said to her. I know

8 she didn't get took to the office that day.

9 Q Okay. And you observed this?

10 A Uh-huh.

11 Q Do you know whether there were any consequences to

12 Ms. Pugh as a result of that incident?

13 A No, ma'am.

14 Q You don't know?

15 A I don't know.

16 Q Did it appear to you that she missed any work after that

17 incident?

18 A No, ma'am.

19 Q And she still was employed there when you left Southern

20 Bakeries in January?

21 A Yes, ma'am.

22 Q Prior to these incidents that you were accused of in

23 January 2016, had you yourself ever had an argument with a co-

24 worker at the facility?

25 A Yes, ma'am.
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1 Q What can you tell me about that?

2 A Me and Nadine had an incident.

3 Q The same employee, Nadine Pugh?

4 A Yes, ma'am.

5 Q Do you recall when that was?

6 A It happened in 2016. The day, I can't remember the exact

7 day that it happened.

8 Q I'm sorry. What year did you say?

9 A No, 2015.

10 Q Okay.

11 A 2015 because Eric McNiel wasn't there at the time. It was

12 Dan Banks was still over the department.

13 Q Okay. Dan Banks was a manager?

14 A Yes, he was the manager at the time.

15 Q Okay. What can you tell me about that incident?

16 A Well, this particular incident, I was breaking Nadine. I

17 went to give Nadine her first break, which I am a break out

18 person, and as I approached her line, bread was coming down the

19 line and she pushed the bread like -- pushed the bread back on

20 me instead of walking off the line and let me give her a break,

21 she did something different. And I brought it to her

22 attention. I said, "Nadine," I said, "all you have to do is

23 walk off the line and let me on the line. You don't have to

24 push the bread back on me like that."

25 And her comment was like, "Who are you talking to?"
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1 I was like, "I'm talking to you, Ms. Nadine," just like

2 that, and one thing led to another. She went to hollering. I

3 went to hollering. She got in my face. I got in her face. So

4 she went -- it was told. It told to Dan Banks because the next

5 morning, I went to the office and me and Dan talked about the

6 situation.

7 Q Were you summoned to the office or did you go there on

8 your own?

9 A I went there on my own or I can't remember if he told me

10 to come to the office. All I know is the next morning I was in

11 the office and we was discussing the situation.

12 Q Okay. What do you recall Mr. Banks telling you? And he

13 was sort of the -- he was like Mike Nelson? Was he the

14 facility manager or was he the --

15 A Yeah, I think he might have been over everybody besides

16 Rick.

17 Q Okay. I'm sorry. So tell me about that meeting you had

18 with Dan Banks.

19 A He told me that with us being employees in the same

20 department we should be able to get along with everybody, we

21 don't have to talk to them, but we should be able to get along

22 because we have to work in the same department together and I

23 let him know, I say, "She didn't -- never had a problem with me

24 at that time until she wanted some information that I wouldn't

25 give her so she got an attitude."
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1 So that's how the argument accumulated.

2 Q Okay. And was there any disciplinary consequences?

3 A No, we didn't get wrote up.

4 Q Okay. You didn't get wrote up?

5 A No, neither one of us.

6 MS. MOHNS: Okay. I have nothing further, Your Honor.

7 MR. SWIDER: I do have some questions, Your Honor, but

8 before I begin I wanted to ask whether we might mark as

9 Employer's Exhibit 1 a lengthy document, which really includes

10 several of the documents related to Ms. Muldrew. I was trying

11 to expedite matters and issues in this case that revolve around

12 her suspension or discharge at least for purposes of this

13 hearing. So, if I may utilize this document, and if we can't

14 get it introduced into evidence at this point, we will do it

15 through our direct testimony, but I think it will expedite

16 matters if she has these documents available to her.

17 (Employer Exhibit Number 1 Marked for Identification)

18 JUDGE AMCHAN: Okay.

19 MR. SWIDER: They're simply from her file as it relates to

20 what's been testified to today.

21 So I will at this point give everyone Employer's

22 Exhibit 1.

23 JUDGE AMCHAN: Okay. Do you have a copy for the record,

24 sir?

25 MS. MOHNS: The court reporter needs a copy.
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1 MR. SWIDER: Typically, we would have two.

2 JUDGE AMCHAN: They get two so I'll give him mine, but he

3 needs another one.

4 MR. SWIDER: All right. I don't, I don't at this point.

5 I'll have to make those for you.

6 MS. MOHNS: And, Counsel, excuse me, this is Employer or

7 Respondent's 1?

8 MR. SWIDER: Yes.

9 MS. MOHNS: Okay.

10 CROSS-EXAMINATION

11 Q BY MR. SWIDER: Ms. Muldrew, let me begin with a few

12 preliminary questions for you, if I may.

13 A Yes.

14 Q Have you ever filed any other unfair labor practice

15 charges against the company other than what's involved in

16 today's case?

17 A Not to my knowledge.

18 Q You did not testify in a February 2014 hearing involving

19 Southern Bakeries, did you?

20 A Not to my knowledge.

21 Q And you've never had any Union office; is that correct?

22 A I used to be in the Union. I used to be in the Union.

23 Q I didn't ask you that. That you held a Union office?

24 A No.

25 Q Okay. With respect to the issues you discussed --
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1 A Yes.

2 Q -- involving Nadine Pugh, when you had the dispute with

3 her, did she make any threats against you or did you make any

4 threats against her of bodily harm?

5 A Not that I can recall.

6 Q And when the hostile comment you supposedly heard Nadine

7 make, Was she making any threats in those comments?

8 A Towards me?

9 Q Towards you or anyone else.

10 A If she meant it, I don't know, but she had made comments.

11 Q I'm asking you whether she made threats.

12 A Yes, yes.

13 Q And what was the threat she made?

14 A She ended up saying what she was going to do to me. She

15 had said that she was going to whoop me before.

16 Q And did you ever report that to management?

17 A No, because I'm not a teller-tale.

18 Q All right. My question is: Did you report that to

19 management?

20 A No. Oh, excuse me, yes, I had a confrontation with Nadine

21 Pugh at one point in time and I reported it to Brian Weems.

22 Q To who?

23 A Brian Weems.

24 Q And when was that?

25 A It was in 2016.
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1 Q When in 2016?

2 A I don't know the exact date.

3 Q All right. And who else was present?

4 A A few of the employees.

5 Q And what was this confrontation about?

6 A I can't recall what she said to me, but she said something

7 to me across the line and I told her, "I'm done got tired of

8 you." I said, "I tell you what I'm going to do. I'm going to

9 go over and report it to Brian Weems," and I went and reported

10 it to Brian Weems. If he said anything to her about it, I do

11 not know.

12 Q And did she threaten you at that time?

13 A To my recall, I can't remember if she said something

14 harsh, but she was arguing back to me.

15 Q All right. And you were arguing with her, as well?

16 A Yes.

17 Q And the other incidents that you discussed or testified to

18 regarding Nadine, these were confrontations or disputes you had

19 with each other; is that correct?

20 A Yes.

21 Q With respect to your last chance agreement and that has

22 been admitted into evidence as Joint Exhibit 2. Do you have

23 that in front of you?

24 A Yes.

25 Q Did you make the comment to Elisa Hernandez regarding
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1 whooping her butt or whooping her ass?

2 A In a joking way.

3 Q But you did make the comment to her?

4 A Yes, I did.

5 Q And did you also refer to her and other Hispanics as lazy

6 and stupid?

7 A No.

8 Q In joking or otherwise?

9 A In joking we all call each other lazy but never stupid.

10 Q Okay. So you did joke about her being lazy?

11 A Yes, we did. Yes, we did.

12 Q You did?

13 A We all did.

14 Q You specifically did as part of we all did, right?

15 A Yes.

16 Q Okay. And with respect to the peppermint incident, you're

17 saying that didn't occur on January 15th.

18 A No, it didn't.

19 Q When did it occur?

20 A It might have been a day before that or a day after that,

21 but he didn't bring it to Eric's attention until the day we was

22 in the office for the suspension.

23 Q Well, it couldn't have been a day after that because you

24 were suspended after that day.

25 A I said, the day before or the day before that. It wasn't
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1 the same day that it happened.

2 Q But it was true that you had a mint on line?

3 A Yeah, it was true. It was true.

4 Q And you knew that was a violation of the rules, did you

5 not?

6 A Yes.

7 Q And you said at the time that you got the disciplinary

8 write-up, which is found -- if you'll take a look at the

9 exhibit I gave you, Employer's Exhibit 1, and these numbers are

10 strangely numbered, I understand, but about the fifth in, B-12

11 at the top right-hand corner --

12 A B-12, yes, I see it.

13 Q Is that the disciplinary action form that evidences your

14 being given a warning for having food in your mouth on the

15 production line?

16 A He didn't write me up. That's not my handwriting.

17 Q I understand. Had you seen that before?

18 A No, this is my first time seeing this.

19 Q Okay. But let's take a look at it and tell me if there's

20 something in that that you would disagree with. It says, "I

21 witnessed Cheryl chewing on something as I was walking around

22 the production floor. When I asked her, she said, yes, she had

23 sinus and had a peppermint in her mouth. I reminded her of the

24 employee rules against eating on the floor. She said she

25 understood and it would not happen again."
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1 Is that an accurate statement of what happened that day?

2 A Yes, that's what I told him.

3 Q Now, were you aware with respect to the joking that you

4 did with Elisa Hernandez -- is that her name, Elisa Hernandez?

5 A I know it's Elisa, but I don't know her last name.

6 Q Is she an Hispanic lady?

7 A Yes, sir.

8 Q And were you aware that she complained about what you

9 thought was joking?

10 A No, sir, not at the time.

11 Q But it was brought to your attention, was it not, that she

12 had complained?

13 A Yes, uh-huh.

14 Q And that she didn't think it was funny or that she didn't

15 think you were joking?

16 A That's what Eric has brought to my attention.

17 Q All right. And with respect to being called lazy, did she

18 report that to your -- was that brought to your attention?

19 A Eric brought it to my attention.

20 Q And had you ever had any issues with Eric before that

21 would make him lie about something like this?

22 A Oh, no, sir.

23 Q All right. And, in fact, did he just start near the end

24 of your employment with the company, do you recall?

25 A He might have been there probably about approximately
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1 three, four months.

2 Q Prior to your termination?

3 A Uh-huh.

4 Q And in that timeframe, you had no incidents, no issues

5 with him at all?

6 A No, sir.

7 Q Now, when you received this last chance agreement that is

8 Joint Exhibit 2 --

9 A Yes.

10 Q -- did you read it?

11 A Yes.

12 Q And it doesn't say anything about sharing confidential

13 information with other employees, does it?

14 MS. MOHNS: I'm sorry, what did you ask the witness to

15 look at?

16 MR. SWIDER: General Counsel Exhibit 2.

17 THE WITNESS: I don't see it in here.

18 Q BY MR. SWIDER: It doesn't say anything about sharing

19 confidential information, does it?

20 A No.

21 Q And it doesn't say anything about that you're not supposed

22 to share confidential information?

23 A No.

24 Q And that's your signature on the last page, is it not?

25 A Yes.
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1 Q Now, do you see in the last page where it says, "If you do

2 not agree with this decision in accordance with our open door

3 complaint policy, you may file a written complaint appeal

4 within five days of the disciplinary action"?

5 Do you see that?

6 A Yes.

7 Q Did you appeal this?

8 A I did an appeal, but it was on my --

9 Q You didn't?

10 A Not this one, I didn't.

11 Q But you did appeal your discharge, did you not?

12 A Yes, I did.

13 Q So you knew that you could appeal if you disagreed with a

14 decision?

15 A I didn't see that part.

16 Q Well, when did you see the part that caused you to appeal

17 your termination, if you did?

18 A When I was terminated, he told me I can do a complaint.

19 Q And so that was when you learned that you had an appeal

20 right available to you?

21 A Yes, but I didn't know available on this one, but the

22 other one when I was terminated, I did.

23 Q Okay. And, Ms. Muldrew, you can read and understand that

24 language on the third page, I assume.

25 A What paragraph?
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1 Q The paragraph at the top of the page, it says, "If you do

2 not agree with this decision."

3 A Yes, I see that.

4 Q You understand what that says?

5 A Yes.

6 Q All right. And do you usually sign documents before

7 reading them or without reading them?

8 A No, I usually don't.

9 Q And that's my question.

10 A Okay.

11 JUDGE AMCHAN: Well, did you read this document before you

12 signed it?

13 THE WITNESS: The front page, I did, but at the point in

14 time I was just glad that he gave me my job back.

15 Q BY MR. SWIDER: So you felt grateful that you still had

16 your job, that's why you signed this?

17 A Yes.

18 Q Okay. In connection with your suspension --

19 A Yes.

20 Q -- and your last chance agreement, were you questioned by

21 Mr. McNiel as part of his investigation?

22 A Can you repeat that?

23 Q Sure. With respect to your being suspended the first time

24 and your last chance agreement, were you interviewed by

25 Mr. McNiel?
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1 A Yes, he read me out the last chance agreement.

2 Q All right. Did he also give you an opportunity to look at

3 page -- and this would be the fourth page in Employer

4 Exhibit 1.

5 A I don't have that.

6 Q You should.

7 JUDGE AMCHAN: He's asking you about the --

8 THE WITNESS: Oh, this one?

9 MR. SWIDER: Yes.

10 THE WITNESS: Oh, okay.

11 JUDGE AMCHAN: Which would be -- it's marked Exhibit R-1.

12 THE WITNESS: You said, the fourth page?

13 MR. SWIDER: It's Employer's Exhibit 1.

14 JUDGE AMCHAN: Yes, that's what she has.

15 MR. SWIDER: Oh, okay.

16 THE WITNESS: Oh, okay, this is it.

17 Q BY MR. SWIDER: B-10 is on the right top of the page. Do

18 you see that?

19 A Yes.

20 Q Have you seen that before, this document?

21 A These are the questions that he asked me.

22 Q So, when I asked you, did he talk with you before he gave

23 you the last chance agreement, did he not interview you on

24 January 15th?

25 A These are the questions that he asked me prior to my first
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1 suspension. These are the questions that he asked me.

2 Q And that's my question. He investigated and he met with

3 you prior to your last chance agreement?

4 A I don't know because I don't see these. It say, the 15th.

5 Q Okay. And on the second page, which is B-11, which is

6 actually -- I'm sorry, the sixth page. It'll be the next page

7 after B-10. Is that your signature?

8 A Yes.

9 Q And that date if January 15th, is it not?

10 A Yes.

11 Q And your last chance agreement was dated January 19th; is

12 that correct?

13 A Yes.

14 Q All right. So he did have an interview with you prior to

15 your last chance agreement, did he not, Eric McNiel?

16 A Yes.

17 Q And in that discussion with him, did you say that you were

18 joking when you were talking about whipping or whooping Elisa's

19 ass?

20 A Yes, I told him that.

21 Q Okay. Now, did you later -- that is, after you came back

22 to work, were you accused of making a threat against Yvette?

23 A No.

24 Q No one accused you of that?

25 A It wasn't -- they couldn't say it was a threat or anything
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1 because I never approached Yvette. I never called Yvette name.

2 Q All right. But were you talking on the line about if I

3 meet somebody who told on me, if I meet any of these Hispanics

4 who told on me, I'm going --

5 A No, sir.

6 Q -- let me finish the question, please --

7 A Okay. I'm sorry.

8 Q -- or the court reporter will have difficulty.

9 A Okay. Okay.

10 Q All right. Did you say to anyone that if I meet one of

11 those Hispanic ladies who told me at Walmart they better watch

12 out?

13 A No, sir.

14 Q All right. Is there any reason why Shirley Dominguez

15 would like about you?

16 A Shirley was on the line at the time that I was talking. I

17 never called anyone name. I never said, Hispanic. I never

18 said, Yvette, or no one name. Eric also told me the same

19 thing. Shirley told him I never called anyone's name.

20 Q All right. And I'm not saying that you called anybody a

21 name at that point. I'm saying, did you say, if I saw one of

22 those Hispanic witnesses at Walmart, they'd be in trouble?

23 A No, sir.

24 Q You didn't say that about Yvette?

25 A No, sir.
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1 Q Okay. And would you take a look at page B-19 of

2 Employer's Exhibit 1? Do you see that page that has your

3 signature on it?

4 A Yes.

5 Q And it's dated 1/21?

6 A Yes.

7 Q Tell me what that means. Doesn't that mean that you were

8 joking again?

9 A It was meaning that I was joking but never called no one

10 name.

11 Q So, when you refer to this, January 21st, would you just

12 read for the record what you wrote here?

13 A "Gloria" --

14 Q Just read this and we'll try to read your handwriting, but

15 "I didn't really say anything" -- go ahead.

16 A You say, read it?

17 Q Yes.

18 A If I can, because it's not my handwriting.

19 Q Oh, okay, this is not your handwriting?

20 A No.

21 Q I'm sorry. Can you read what it says? I mean, do you

22 understand it?

23 A It says, "Gloria Lollis on Tuesday, 19th of January,

24 working in bread. Shirley was sweeping."

25 Q I'm sorry, I think we have the wrong document together.
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1 JUDGE AMCHAN: Yeah, he's looking at B-19.

2

3

4

THE WITNESS: Oh, 19.

JUDGE AMCHAN: Now, you've got it.

THE WITNESS: This is the same one I was on just then.

5 JUDGE AMCHAN: I think he's asking about this one. It's

6 dated 1/21/16 at the top.

7 THE WITNESS: Yeah, that's what I'm looking at. See.

8 JUDGE AMCHAN: Got it.

9 Q BY MR. SWIDER: Mine says, "I didn't really say anything."

10 Is that how yours starts?

11 A Yes.

12 Q And that's not your handwriting?

13 A Yeah, this is my handwriting. The one I was reading

14 wasn't my handwriting.

15 Q All right. We were on the wrong page.

16 A Okay.

17 Q All right?

18 A Okay.

19 Q So now I'm looking and you're looking at B-19.

20 A Yes, I am.

21 Q And that is your signature at the bottom of the page, is

22 it not?

23 A Uh-huh.

24 Q And that date is correct, so far as you're aware of,

25 1/21/16?
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1 A Yes.

2 Q And read for the court reporter what that says.

3 A "I didn't really say anything to Gloria out of the way,

4 but saying, God not going to let anything happen to his child

5 because they lied on me. They're going to see how they got

6 stabbed in the back next. And I was just playing with Elisa

7 when I said what I did and I made a statement, I go to church

8 every Sunday and praise him. I didn't call anybody name when I

9 was out on the floor."

10 Q And what did you refer to here when somebody lied on you?

11 Who were you talking about that lied on you?

12 A Whoever went in the office and told it on me.

13 Q Told about your making the Walmart threat?

14 A No, about the comment to Elisa.

15 Q Okay. Now, you've already been written up for the

16 comments to Elisa. Do you understand that what this relates to

17 is what happened after that?

18 A This is the same thing that we was talking about that day.

19 Me and Gloria were still talking about the suspension that day

20 that I had prior to the following week. She was not at work at

21 the time I was suspended.

22 Q So your understanding of this discipline, that is, your

23 termination, is that that termination flows from the same thing

24 as your last chance agreement?

25 A What I'm saying, the day the me and Gloria talked about
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1 this, this was the day that I was at work. I had returned back

2 to work on the 21st -- on the 20th, back to work.

3 Q That's right. And when you returned back to work, isn't

4 that when you were on the line talking about getting

5 retribution at Walmart for whoever had liked on you or told on

6 you? Isn't that what you were accused of?

7 A No, you're not understanding.

8 Q Okay. I'm not understanding. Let's go further then in

9 the documents relative to your discharge and see if we can get

10 on the same page. Would you turn to page B-1 --

11 A Yes.

12 Q -- which is going to come a little later. You've got B-21

13 and then you have -- I'm sorry, B-1, which is marked at the

14 top, "Discharge Document."

15 A Yes.

16 Q All right. Have you ever seen this before?

17 A No.

18 Q All right. So, when it says on the second page of that

19 document, B-2, that employee refused to sign, is that not

20 correct?

21 A Yes, I refused to sign.

22 Q So you saw it or how else could you refuse to sign it?

23 You have seen this before, have you not?

24 A I didn't read it. He had it in his hand when he asked me

25 to sign it. I never took it out of his hand.
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1 Q So you didn't even look at this discharge document?

2 A No.

3 Q All right. And it was your previous testimony that you

4 were discharged in part because you had spoken about some

5 confidential matter?

6 A Yes, sir.

7 Q And who had spoken about this confidential matter to?

8 A Me and Gloria was on the line.

9 Q And so you thought that you were being discharged because

10 you talked to Gloria about your suspension?

11 A He told me what I was being discharged about.

12 Q Well, he also told you in this discharge document that you

13 didn't read. Have you had a chance to see it before today?

14 A The same one that I didn't sign?

15 Q Yes.

16 A Yes, it was shown to me, but not by Eric McNiel.

17 Q Okay. And when it talks about you violating Group A,

18 Rule 5, there's no discussion in that about any breach of

19 confidential information, is there?

20 A It says, violating of the company policy and constant

21 harassment, including a sexual harassment, fighting, provoking

22 a fight, intimidation, use of threatening or profane language

23 or otherwise creating a hostile employer's work environment.

24 Q Ms. Muldrew, that doesn't say anything about disclosing

25 confidential information, does it?
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1 A No.

2 Q No. And if you'll look at the third paragraph, it says,

3 "On Tuesday evening employee reported to Tony Hagood, bread

4 line manager, that you had been on the production floor making

5 retaliatory and threatening comments." Was that brought to

6 your attention that you were being disciplined and now

7 discharged for making threats against other employees?

8 A He told me that the same day I was discharged.

9 Q Okay. So he did tell you that?

10 A Yes.

11 Q And you filed an appeal relative to your termination, did

12 you not?

13 A Yes.

14 Q Would you --

15 A After I was terminated.

16 Q Right. Would you take a look at the next page, B-3, and

17 that will be B-3, B-4, B-5 --

18 A Yes.

19 Q -- B-6.

20 A Yes.

21 Q And if I could back you up one minute, I apologize to you

22 for this. But with respect to that discharge document, didn't

23 Eric read that to you aloud at the time of your termination?

24 A To my knowledge, I don't think -- I can't remember and I

25 don't think so.
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1 Q He may have, but you don't remember?

2 A He may have, but I don't remember.

3 Q Now, I'm sorry. Let's go back then to this complaint.

4 Now, I assume you filed this complaint because you felt you

5 were discharged unfairly --

6 A Yes.

7 Q -- is that correct?

8 A Yes.

9 Q And you wanted to explain why this discharge was unfair;

10 is that correct?

11 A Yes.

12 Q And you thought you were discharged for two reasons, one

13 reason was because you were saying bad things about Hispanics

14 and threatening Hispanics, right?

15 A Yes.

16 Q And one thing was because you had discussed the discipline

17 you received?

18 A Yes.

19 Q And yet, can you show me in this four-page document any

20 mention of you defending yourself relative to discussing

21 confidential information with another employee?

22 A I was explaining to them what kind of person that I --

23 what kind of person that I was.

24 Q And you were saying that, weren't you, because you felt

25 that you were being treated unfairly relative to these
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1 allegations of harassment and intimidation against you,

2 correct?

3 A Yes.

4 Q And you were trying to show that you're not a bad person?

5 A Yes.

6 Q And again, you knew that's why you were being discharged,

7 didn't you?

8 A Yes.

9 Q Okay. And did you get -- and I'm now looking at the next

10 two pages, which are the second and third to the last of that

11 long Employer Exhibit 1 document.

12 Did you receive a decision relative to your appeal?

13 A The only thing I received, just the first paragraph.

14 Q Okay. So I'm sorry, this would be page 1 of 3. It says

15 Appeal of Discharge Decision. Have you seen that document

16 before?

17 A No. The only document I received in the mail was letting

18 me know that I was discharged.

19 Q So you never received any confirmation or denial of your

20 appeal?

21 A No, sir.

22 Q Now, so did you wonder what happened to your appeal?

23 A No, sir.

24 Q All right. So look at the very last page. Let's see if

25 you would agree with what was said here. This is purportedly
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1 written by Eric McNiel.

2 It says, "I spoke with Cheryl Muldrew on February 23rd,

3 2016, via phone in order to read her the appeal of discharge

4 decision." So he's suggesting that he talked with you on

5 February 23rd and read this appeal of discharge decision, which

6 are the two pages before that, to you. Do you remember his

7 reading those to you?

8 A I don't remember having a conversation with Eric.

9 Q So you don't remember a February 23rd conversation with

10 him?

11 A Not on the phone. I got a letter in the mail.

12 Q Okay. Was that letter these three pages preceding it?

13 A It was just a small paragraph that I still have letting me

14 know that I was discharged from Southern Bakeries of February

15 the 23rd. About a three-line letter.

16 Q All right. But you were terminated before February 23rd,

17 weren't you?

18 A Yes. I was terminated before then, but I didn't receive

19 nothing in the mail from them until after I guess it was my

20 appeal that I had appealed. And it was a little letter came in

21 the mail. I still have it at home.

22 Q Okay. Let me --

23 A That just told me about my discharge.

24 Q I'm sorry. Let me see if I can jar your memory a little

25 bit. Again, look at the very last page and the last paragraph
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1 sentence. "I let Cheryl know that she had five business days

2 to appeal the decision to the next level of management, Rickey

3 G. Ledbetter, EVP and general manager. To which she replied,

4 "Oh, no, I mean good. I have something -- someone else

5 handling this for me."

6 Do you remember saying that?

7 A This -- yes, I remember saying it, but he wasn't talking

8 about that. He was talking about the appeal that I turned

9 everything in.

10 Q Right. The appeal of your termination?

11 A Uh-huh.

12 Q And he let you know that you had lost that appeal?

13 A That wasn't on the phone. Me and him was talking person

14 to person when I went out to the plant to pick up my appeal

15 letter.

16 Q To pick up your appeal letter?

17 A No, to pick up my complaint. They still had my complaint

18 form that I had did.

19 Q Okay.

20 A And I went back to get it.

21 Q Okay. All right. So it's at that point you said, "oh,

22 no, I'm good. I have someone else handling this for me"; is

23 that right?

24 A Uh-huh.

25 Q What were you referring to? What did you mean "I have
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1 someone else handling this for me"?

2 A Someone else was going to look at my -- look into my case

3 for me.

4 Q And who was that?

5 A Well, at the point in time, I was thinking about getting

6 me a lawyer --

7 Q Okay.

8 A -- to look in my case.

9 Q Okay.

10 JUDGE AMCHAN: Let me back up a second. You went to the

11 plant at the end of February 2016? You went to the plant?

12 THE WITNESS: To pick up my complaint form from Eric. The

13 complaint form that I had filled out, this complaint form. I

14 went back to pick it up.

15 JUDGE AMCHAN: And you --

16 THE WITNESS: Because I didn't have a copy of it.

17 JUDGE AMCHAN: Okay. So you had a conversation with

18 Mr. McNiel?

19 THE WITNESS: Yes, at the window.

20 JUDGE AMCHAN: And I mean, do you recall him telling you

21 that you had five days to appeal the decision?

22 THE WITNESS: No, sir. I don't recall. The only thing I

23 asked for was my complaint form.

24 JUDGE AMCHAN: But I thought you just said that this

25 statement in his memo that I have someone else handling this
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1 for me, that you did make that to him. Did you understand that

2 correctly?

3 THE WITNESS: I already had wrote the letter to Eric.

4 JUDGE AMCHAN: What was -- you know, he memorialized the

5 comment that you made -- that he says you made to him in the

6 end of February 2016. Do you remember saying something like

7 that to him?

8 THE WITNESS: I'm just trying to think. It could have

9 been that he was trying to give me some paperwork at the time,

10 but the only thing I asked for was my complaint papers.

11 JUDGE AMCHAN: Well, okay. So this is the end of

12 February, about a month or so after you were terminated. You

13 went to the plant. You said you went to the window and you

14 talked to Mr. McNiel.

15 THE WITNESS: Yes. I --

16 JUDGE AMCHAN: Do you remember --

17 THE WITNESS: Yes, sir. I asked him for my complaint

18 papers.

19

20 said?

21

JUDGE AMCHAN: Do you remember anything else that was

THE WITNESS: I can't remember. I can't remember. To be

22 honest, it's been so long. I can't remember nothing going on

23 out there.

24 JUDGE AMCHAN: Okay.

25 Q BY MR. SWIDER: Ms. Muldrew, do you remember filing an
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1 unfair labor practice charge over your suspension and your

2 discharge?

3 A Yes.

4 Q And do you recall what the disposition of that charge was?

5 How -- what happened with that charge?

6 A What happened with it? The first charge I think might

7 have been dismissed, but this second -- the second charge, this

8 is what I'm here for now.

9 Q Okay. So your suspension, you filed a charge over your

10 suspension, did you not, and your --

11 MS. MOHNS: Your Honor, I'd like to object as to the

12 relevance of this. It's pretty clear from the pleadings that

13 Ms. Muldrew's discipline is not alleged in the complaint. I

14 don't understand the necessity of probing this with the

15 witness.

16 JUDGE AMCHAN: Yeah, I think --

17 MR. SWIDER: I simply want to have then a stipulation.

18 Just because it's not alleged in the complaint doesn't mean

19 that it hadn't been fully investigated and a decision made to

20 dismiss the charge both relative to the suspension and the

21 termination. And I have a --

22 JUDGE AMCHAN: Well, when can he --

23 MR. SWIDER: -- document with --

24 JUDGE AMCHAN: Regardless of whether it's relevant or not,

25 can you stipulate that she filed a charge relating to her
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1 suspension --

2 MS. MOHNS: Yes, Your Honor.

3 JUDGE AMCHAN: -- discharge --

4 MS. MOHNS: That charge is in the formal papers. Yes.

5 JUDGE AMCHAN: And the fact -- I guess that the General

6 Counsel didn't go to complaint.

7 MS. MOHNS: Correct.

8 JUDGE AMCHAN: Okay. Is that in the formal papers, too,

9 that he --

10 MS. MOHNS: The --

11 JUDGE AMCHAN: Whatever the --

12 MS. MOHNS: A dismissal letter or --

13 JUDGE AMCHAN: Yeah.

14 MS. MOHNS: I'd have to look to see whether those

15 allegations --

16 JUDGE AMCHAN: Well, if it --

17 MS. MOHNS: -- were amended out or -- but no those

18 allegations relating to her discipline were found not to have

19 merit.

20 JUDGE AMCHAN: Okay.

21 MR. SWIDER: And I'm sorry, the allegations relative to

22 her suspension and her termination were filed, investigated and

23 found not to have merit?

24 MS. MOHNS: Correct.

25 MR. SWIDER: And that's a stipulation on General Counsel's
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1 part?

2 JUDGE AMCHAN: Well, it's a representation.

3 MR. SWIDER: That's fine.

4 JUDGE AMCHAN: Which I think is as good as a stip.

5 MR. SWIDER: All right. Very good. Very good.

6 No further questions.

7 JUDGE AMCHAN: Do you have anything on redirect?

8 MS. MOHNS: Yes, briefly. Let's see. And excuse me, did

9 Respondent intend to offer Respondent's 1 or you're not going

10 to offer it at this time?

11 MR. SWIDER: If there's no objection to it, yes, we'll

12 offer it into evidence as Employer's Exhibit 1.

13 MS. MOHNS: I would object only as to the hearsay, as to

14 the additional statements that are contained in here by other

15 witnesses. But if Respondent's not offering those for the

16 truth of the matter asserted, I don't have an objection.

17 JUDGE AMCHAN: Okay. Well, I'll receive it. I'll receive

18 Exhibit R-1 (sic throughout) with that caveat.

19 (Employer Exhibit Number 1 Received into Evidence)

20 REDIRECT EXAMINATION

21 Q BY MS. MOHNS: Okay. Ms. Muldrew, just trying to briefly

22 clarify a few things. When you went to -- you were asked to

23 look at this disciplinary action form that appears at the page

24 marked B-12.

25 A Yes.
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1 Q And Mr. Swider read to you the description that appears

2 two-thirds of the way down that page --

3 A Uh-huh.

4 Q -- and asked --

5 A Yes, ma'am.

6 Q -- if you had any -- if that was correct?

7 A Yes, ma'am.

8 Q Looking at this form, do you believe that the date of the

9 incident is correct? Do you see where in the center it says

10 date of offense 1/15/16?

11 A No, ma'am.

12 Q Okay. And what's your best recollection as to when this

13 incident took place?

14 A Approximately around the 14th or the 13th.

15 Q Of January?

16 A Of January, yes.

17 Q Okay. Thank you. And you were also directed to page

18 B-19, which is your -- a handwritten statement that's dated

19 1/21/19 --

20 A Yes.

21 Q -- or excuse me, 1/21/16?

22 A Yes, ma'am.

23 Q And do you recall that what you were talking about in this

24 statement is that what happened on the first day you returned

25 from suspension when you•were speaking with Gloria?
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1 A Yes, ma'am.

2 Q Okay. And just for -- did you -- when you were speaking

3 to Gloria --

4 A Yes, ma'am.

5 Q -- on January 19th, you did make a reference to Walmart,

6 did you not?

7 A Yes, I did.

8 Q Okay. Could you please explain to us what it was you said

9 to Gloria?

10 A I told Gloria, I said, I'm not -- I'm glad I'm not the

11 person that I used to be. I said because as much as I see them

12 at Walmart, I would have been then said -- said something to

13 somebody or one of them.

14 Q Okay. And can you explain a little further, you're not

15 the person you used to be. What does that mean?

16 A When I was growing up in my younger days, I wasn't a

17 troublemaker. But if someone said something to me out of the

18 way, I would say something back.

19 Q Okay. And tell me again what your statement was in

20 relation to Walmart.

21 A In other words, my statement was like if I was at Walmart

22 or anywhere and I have seen them at Walmart, I might have would

23 have said something to them, but I never did. I never

24 approached anybody.

25 Q Okay. And were you telling Gloria that you were going to
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1 be looking for these people at Walmart?

2 A Oh, no, ma'am.

3 Q Clarify for us what you were saying.

4 A I was saying at that point, if I was a person that I used

5 to be that I probably would have approached one of them or seen

6 one of them at Walmart.

7 Q Meaning there might have been trouble --

8 A Yeah.

9 Q -- if you were the person --

10 A I used to be.

11 Q -- you used to be?

12 A Yes.

13 Q And did you also make a reference to your last name you

14 used to have, Jordan?

15 A Yes.

16 Q Can you explain that?

17 A I said that my last name is now a Muldrew. I say I'm not

18 a Jordan anymore. I said I'm a Muldrew. That meaning that I'm

19 a sweet, totally different person.

20 Q Okay. So just so I understand, you were basically

21 indicating to Gloria that in the past you might have been

22 someone that would not have let this go but --

23 A Yes.

24 Q -- in light of who you are now --

25 A Yes, ma'am.
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1 Q --- this was over and done with?

2 A Yes, ma'am.

3 Q Okay. And you've been -- also been shown in this document

4 that Mr. Swider gave to you a discharge document that's got B-1

5 in the upper right-hand corner. Do you have that?

6 A I'm looking for it. I see B. I only see a B there.

7 MS. MOHNS: Your Honor, if I may approach the witness --

8 JUDGE AMCHAN: Yeah, it's right after --

9 MS. MOHNS: -- and show her.

10 JUDGE AMCHAN: B-20.

11 THE WITNESS: Oh, right after B-20.

12 JUDGE AMCHAN: Yes.

13 THE WITNESS: Okay.

14 Q BY MS. MOHNS: Do you recall the first time you saw this

15 document to read it?

16 A This is my first time seeing this. B-20?

17 Q B-1, the discharge document.

18 A Oh, it's after B. Oh, okay. I'm at B-1.

19 Q Do you recall when was the first time you saw this

20 document to read it?

21 A No, I didn't see this document until I was -- it was shown

22 to you by --

23 Q I'm sorry?

24 JUDGE AMCHAN: I couldn't hear it.

25 Q BY MS. MOHNS: Beg your pardon?
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1 A I said, no, this is my first time seeing this discharge

2 document besides reading it -- besides me having it the other

3 day, this is my first time reading it.

4 Q Besides you having it the other day?

5 A When it was dated.

6 Q Okay. When was that?

7 A It might have been two.

8 Q Who was with you when you were looking at it?

9 A I was in a meeting with you.

10 Q Okay. You and I discussed this document?

11 A Yes, ma'am, we did.

12 Q Last week?

13 A Yes, ma'am.

14 Q Okay. And you indicated that in the meeting where you

15 were given this document, Mr. McNiel gave you two reasons you

16 were being discharged, correct?

17 A Yes, he did.

18 Q And those two reasons were?

19 A Walking around, making comments about other employees, and

20 discussing my suspension.

21 Q Okay. And Mr. Swider read the third paragraph that begins

22 "On Tuesday evening, an employee reported to Tony Hagood, red

23 line manager, that you had been on the production floor making

24 retaliatory and threatening comments."

25 He didn't read the additional part of that sentence, "and
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1 discussing the confidential situation from the previous week."

2 Was that mentioned to you in that meeting when you got this

3 document -- or when you were discharged?

4 A Yes. When I was discharged, he told me that's what I was

5 being discharged for, for discussing my suspension to the prior

6 week.

7 Q Okay. And you were also asked if you had ever gotten

8 any -- a discharge notice sent to you at home, or you testified

9 about getting a --

10 A Yes.

11 Q -- brief discharge notice sent to you at home -- sent to

12 you at home?

13 A Yes.

14 MS. MOHNS: Okay. Your Honor, I'd like to approach the

15 witness.

16 JUDGE AMCHAN: Okay. You don't have to ask my permission.

17 MS. MOHNS: Okay.

18 JUDGE AMCHAN: Just feel free. With regard to the other

19 side's witnesses, I don't have a problem with that so long as

20 everybody stays civil.

21 MR. SWIDER: Thank you.

22 Q BY MS. MOHNS: Ms. Muldrew, I've placed before you a

23 document that's been marked for identification as General

24 Counsel Exhibit 3.

25 A Yes.
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1 Q Take a moment and look at this and when you're done, look

2 up. Do you recognize what that document is?

3 A Yes.

4 Q What is that?

5 A This is a document that I was just now talking about that

6 that I received in the mail.

7 Q Okay. Notifying you of your discharge on January 27th?

8 A Yes.

9 Q Okay. And you talked about being at the facility in late

10 February in order to pick up some paperwork.

11 A Yes. That was the copy of this here, my --

12 Q Okay.

13 A -- appeal that I had wrote up.

14 Q That was an internal appeal --

15 A Yes.

16 Q -- paperwork that you were getting?

17 A I was going back to pick it up. I had already dropped it

18 off for them to read it and go over it and then I went back and

19 picked it up.

20 Q Okay. So that didn't have anything to do with any claim

21 for unemployment insurance or --

22 A Oh, no.

23 Q -- any appeals relating to that? Okay.

24 MS. MOHNS: I offer General Counsel Exhibit 3.

25 MR. SWIDER: No objection.
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1 JUDGE AMCHAN: It's received.

2 (General Counsel Exhibit Number 3 Received into Evidence)

3 MS. MOHNS: I have no further questions.

4 Thank you, Ms. Muldrew.

5 JUDGE AMCHAN: Do you have anything else?

6 MR. SWIDER: I do. I'm going to have to ask for the

7 affidavit that she may have given the Board. I apologize.

8 There's more testimony that just came out regarding the meeting

9 and I'd like a few minutes to take a look at that if there is

10 an affidavit before I finish with a few questions.

11 MS. MOHNS: Your Honor, there is an affidavit that's dated

12 February 10th, 2016. It's basically seven-and-a-half typed

13 pages and I'd like the record to reflect that I'm providing

14 that to Mr. Swider at this time.

15 JUDGE AMCHAN: Okay. We'll go off the record. And what

16 do you think, five, ten minutes?

17 MR. SWIDER: Please.

18 JUDGE AMCHAN: Okay.

19 (Off the record at 10:37 a.m.)

20 JUDGE AMCHAN: Are we ready to resume?

21 MR. SWIDER: Yes, I am.

22 JUDGE AMCHAN: Back on the record.

23 RECROSS-EXAMINATION

24 Q BY MR. SWIDER: Just a few more questions for you,

25 Ms. Muldrew. You testified just a few minutes ago that when
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1 you came back to work after your suspension that you were in a

2 conversation with Gloria?

3 A Yes.

4 Q And that's where this Walmart issue came up, correct?

5 A Yes.

6 Q Did Shirley Dominguez, was she anywhere near you when you

7 had that conversation?

8 A Shirley?

9 Q Yes.

10 A Yes, she was. I was standing behind her.

11 Q Okay. So --

12 A Bending down.

13 Q She might have overheard that conversation?

14 A Yes.

15 Q Okay. And when you talked about not being the person you

16 used to be, when did this change occur? Has this been over

17 time or the last few years have you been a different person?

18 A I've been a different person for quite a long time now.

19 Q Okay. That would be at least a few years?

20 A Oh, years.

21 Q Even beyond that?

22 A Probably when I was 18, 17, back in high school.

23 Q And when you testified about your confrontations with

24 Nadine --

25 A Yes.
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1 Q -- you said those were in 2015 --

2 A Yes.

3 Q -- is that correct?

4 A Yes.

5 Q So in your affidavit to the board when you said that

6 Nadine and I went toe to toe with each other and we got in each

7 other's face, that's the same incident you're referring to?

8 A Yes.

9 Q Okay. So that occurred after you became a different

10 person, correct?

11 A Yes.

12 Q Okay. And with respect to that discharge notice that is

13 General Counsel Exhibit 3, did you ask for that for your

14 unemployment comp hearing from Eric McNiel?

15 A Which one was this? Sorry.

16 Q It's Joint Exhibit 3. It just says to whom it may

17 concern --

18 MS. MOHNS: General Counsel 3.

19 MR. SWIDER: I'm sorry. General Counsel Exhibit 3. My

20 mistake.

21 THE WITNESS: Did I ask for that?

22 Q BY MR. SWIDER: Yeah, for the unemployment comp hearing.

23 A No.

24 Q So how did this -- I guess I don't understand what the

25 purpose of this was.
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1 A Yeah.

2 Q It says, to whom it may concern.

3 MS. MOHNS: Your Honor, I'd like to object. He seems to

4 be questioning our witness about how this -- why this letter

5 was drafted the way it was.

6 MR. SWIDER: No. I'm asking her simply whether she had

7 asked for something from Eric McNiel for her unemployment comp

8 hearing.

9 MS. MOHNS: And that was asked and answered.

10 THE WITNESS: This was sent to me in the mail to let me

11 know about my discharge.

12 Q BY MR. SWIDER: Okay. That's all you recall --

13 A Yes.

14 Q -- that you received relative to your discharge?

15 JUDGE AMCHAN: You don't recall asking for it?

16 THE WITNESS: Oh, no. Huh-uh.

17 MR. SWIDER: That's all I have.

18 MS. MOHNS: I have nothing further.

19 JUDGE AMCHAN: You can step down. Thank you.

20 THE WITNESS: Okay.

21 JUDGE AMCHAN: Good morning.

22 THE WITNESS: Good morning, Judge.

23 JUDGE AMCHAN: I think this is the seat of honor.

24 THE WITNESS: Okay.

25 JUDGE AMCHAN: I'm going to swear you in as soon as
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1 something that's not in this affidavit.

2 JUDGE AMCHAN: I think he can do it either way, okay.

3 Q BY MR. SWIDER: Okay. Let me just ask you if you recall

4 saying this is true, right. "HR manager McNiel did not tell me

5 that I wasn't allowed to talk about discipline. No other

6 manager or supervisor told me that I wasn't allowed to talk

7 about discipline."

8 MS. MOHNS: Excuse me.

9 Q BY MR. SWIDER: Do you remember seeing that?

10 MS. MOHNS: I'm sorry to interrupt but could you --

11 THE WITNESS: He did tell me that.

12 MS. MOHNS: -- tell me where you're reading from?

13 MR. SWIDER: I'm sorry.

14 JUDGE AMCHAN: Hold on.

15 MR. SWIDER: That is the fourth page, the middle. That is

16 the third paragraph.

17 MS. MOHNS: Thank you. Sorry for the interruption.

18 MR. SWIDER: No. I'm glad you have a copy.

19 Q BY MR. SWIDER: I'll read it again --

20 A Yes, sir.

21 Q -- and ask you whether you confirmed under oath that this

22 is truth. "HR manager McNiel did not tell me that I wasn't

23 allowed to talk about discipline. No other manager or

24 supervisor told me that I wasn't allowed to talk about

25 discipline."
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1 Do you remember saying that and confirming that?

2 A Well, what he told me, whatever we say in this office is

3 confidential. But what was going otherwise, no, sir.

4 Q Okay. So again, you signed this affidavit -- and you can

5 read, can you not?

6 A Yes, sir.

7 Q All right.

8 A Getting a little blurry because of my vision.

9 Q I understand. All right. That is a statement that you

10 signed --

11 A Yes, sir.

12 Q -- correct?

13 A Yes, sir.

14 Q All right. And another statement in here, "HR manager

15 McNiel did not tell me that Muldrew shouldn't have been talking

16 about her discipline. No other manager or supervisor told me

17 that Muldrew shouldn't have been talking about her discipline.

18 I did not know anything about Muldrew being disciplined or

19 discharged. I didn't know her like that. I don't know

20 anything about that."

21 A True.

22 Q Is that true?

23 A Yes, sir.

24 Q Did you also say, "I do not know of any employees who eat

25 on the production floor. This is against the rules."
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1 MS. MOHNS: Excuse me. Could you tell me where you're

2 reading from?

3 MR. SWIDER: Yes. That would be the fifth page.

4 MS. MOHNS: Thank you.

5 MR. SWIDER: And the second paragraph.

6 Q BY MR. SWIDER: I'll do it again, sorry. "I do not know

7 of any employees who eat on the production floor. This is

8 against the rules. I do not know of any employee who eats

9 bread crumbs or who eat bread crumbs. You have to get special

10 permission to bring bread home. It is against the rules to eat

11 bread crumbs on the production floor."

12 A True.

13 Q Did you say that?

14 A Yes.

15 Q And you know that is against the rules, correct?

16 A Yes, sir. It is.

17 Q Absolutely. And with respect to confidential

18 information -- in other words, when you came into the office to

19 talk to Mr. McNiel and he said, this investigation, the things

20 we're saying is confidential, that didn't surprise you at all,

21 did it?

22 A No.

23 Q Because you wouldn't want to be out on the floor talking

24 about allegations that may or may not be true against other

25 people, correct?
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1 A Correct.

2 Q Employees are entitled to their privacy relative to their

3 own discipline?

4 A True.

5 Q And so while they may talk about their own discipline,

6 other employees should not?

7 MS. MOHNS: Objection, Your Honor. I don't know if he's

8 asking for some kind of legal conclusion --

9 JUDGE AMCHAN: Yeah. Sustained.

10 MS. MOHNS: -- from this witness.

11 MR. SWIDER: All right.

12 Q BY MR. SWIDER: I'm going to go back to one more statement

13 in that affidavit and that would be on page 5. That would be

14 the very last paragraph. "A skip in the bread or repairing a

15 machine normally lasts an hour or an hour and 30 minutes. I

16 was told to go over to the shop area during -- shop area during

17 a skip. I often worked in the shop area. I don't remember any

18 other employees going over to the shop area during a skip."

19 What were you referring to?

20 A They -- like I said, when your line break down, they'll

21 send me to another part of the plant to work there.

22 Q All right.

23 A And this was mainly they had me working, you know -- I was

24 just filling in on the bread line when somebody else wasn't

25 there.
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1 JUDGE AMCHAN: You can step down. Thank you.

2 MS. MOHNS: Thank you very much, Ms. Lollis.

3

4

5

THE WITNESS: Yes, ma'am.

MR. SWIDER: Thank you.

JUDGE AMCHAN: Can she leave or what?

6 MS. MOHNS: Yes.

7 THE WITNESS: I'm done?

8 MS. MOHNS: Yes.

9 THE WITNESS: Thank you.

10 JUDGE AMCHAN: Let's go off the record.

11 (Off the record at 11:13 a.m.)

12 JUDGE AMCHAN: Okay. Are we ready? Come on. Stand up

13 here and I'm going to swear you in. And this is?

14 MS. WEST: Your Honor, General Counsel would like to call

15 Sandra Phillips.

16 JUDGE AMCHAN: Okay. Please raise your right hand.

17 Whereupon,

18 SANDRA PHILLIPS 

19 having been first duly sworn, was called as a witness herein

20 and was examined and testified as follows:

21

22 up.

23

JUDGE AMCHAN: Have a seat and be sure to keep your voice

DIRECT EXAMINATION

24 Q BY MS. WEST: Hi. Thanks for coming in today. Could you

25 please state and spell your name for the record.
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1 A Sandra Phillips. S-A-N-D-R-A, P-H-I-L-L-I-P-S.

2 Q And you are currently employed by Southern Bakeries?

3 A Yes, I am.

4 Q Okay. How long have you worked at Southern Bakeries?

5 A Twenty-three years.

6 Q And what is your current position there?

7 A Production.

8 Q In which department?

9 A Bread.

10 Q Okay. And who is your current supervisor?

11 A Louis Banda (phonetic).

12 Q Okay. And who is the current bread line manager?

13 A Kenny White.

14 Q Okay. Now, in early 2016, maybe around January or

15 February, who was your direct supervisor?

16 A Tony, Tony Hagood.

17 Q Okay. And were you supervised by anyone else on January

18 or February?

19 A Bob Buckley.

20 Q Bob Buckley. And his title was supervisor?

21 A Yes.

22 Q Okay. All right. Now, are you familiar with an employee

23 named Ashley Hawkins?

24 A Yes.

25 Q Okay. And is she currently employed by Southern Bakeries?
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1 A Yes, at that time. Yes.

2 Q And are you familiar with an employee named Lorraine Marks

3 Briggs?

4 A Yes.

5 Q Is she currently employed by Southern Bakeries?

6 A No.

7 Q Did she work there previously?

8 A Yes.

9 Q Okay. So around early 2016, like around February or

10 something, do you recall any incidents involving Ashley Hawkins

11 and Lorraine Marks Briggs?

12 A Yes.

13 Q Okay. Can you tell me about that incident or -- I'm

14 sorry, strike that, please.

15 How did you hear about that incident?

16 A Lorraine told me.

17 Q Okay. Now, prior to that incident, did you know of any

18 reasons that Ashley Hawkins might have been upset or angry with

19 Lorraine Briggs?

20 A Yeah, Lorraine told one of the supervisors that she was --

21 had asked Latrosha to pass her a piece of bread.

22 Q And when you say "she asked Latrosha to pass her a piece

23 of bread," who are you referring to?

24 A Lorraine. What, I mean --

25 Q Oh, you said she asked Latrosha to ask her -- to pass her
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1 a piece of bread?

2 A Ashley asked Latrosha to hand her a piece of bread.

3 Q Okay. And who is Latrosha? Is she another employee or a

4 supervisor?

5 A She used to be an employee there.

6 Q Okay. And where was this bread coming from that Ashley

7 asked for?

8 A Off the line.

9 Q Off the line. Okay. And you said that Lorraine reported

10 that incident?

11 A Yes.

12 Q Who did Lorraine report it to?

13 A Bob.

14 Q Is that Bob Buckley?

15 A Yes.

16 Q The supervisor?

17 A Yes. Yes.

18 Q Okay. And do you know why Lorraine reported the incident

19 to Bob Buckley?

20 MR. SWIDER: I'd have to object. I don't know how she

21 would know why.

22 JUDGE AMCHAN: Yes. Sustained. Unless --

23 MR. SWIDER: Some foundation.

24 JUDGE AMCHAN: -- somebody told you why.

25 Q BY MS. WEST: How do you know that Lorraine reported it to
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1 Bob Buckley?

2 A I was there when she told Bob.

3 Q Okay. So you personally heard her report --

4 A Yes.

5 Q -- the incident? Okay. So what did Lorraine say to Bob

6 Buckley when she reported the incident?

7 A She said, Bob, you better tell Ashley to stop eating bread

8 because I got wrote up for it, for the incident.

9 Q And did she describe the incident that she'd gotten

10 written up for?

11 A She said for eating a crumb, a piece of crumb of bread.

12 Q Okay. And how soon -- you said this incident happened

13 prior to the incident that Lorraine told you about with her and

14 Ashley Hawkins.

15 A Yes.

16 Q Do you know how soon before the incident with Ashley?

17 A It was about a week before.

18 Q Okay. So about a week before the incident with Ashley

19 Hawkins, Lorraine reported the breadstick incident --

20 A Right.

21 Q -- to Bob Buckley? Okay. Now, did you have -- and just

22 to clarify, the incident between Lorraine and Ashley Hawkins,

23 you said you know about that because Lorraine told you about

24 it?

25 A Yes. Yes.
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1 Q And that was an incident where there was some sort of

2 confrontation between the two of them, to your knowledge?

3 A Yes.

4 Q Something like that? Okay. So did you have any

5 discussions with a supervisor or manager of the Employer about

6 the incident between Lorraine and Ashley?

7 A Yes. I was -- yes.

8 Q How many conversations did you have with a supervisor or

9 manager?

10 A Two. Two.

11 Q Two. Can you tell me who you had the first conversation

12 with?

13 A Eric.

14 Q Was that the first conversation with a supervisor or

15 manager?

16 A Yes.

17 Q Okay. Who was the other supervisor or manager you spoke

18 to?

19 A In that office that day was Tony, Eric, and Matt.

20 Q Okay. And prior?

21 A Oh, prior to that. A supervisor, Pam Miller had asked me

22 what had happened.

23 Q Between --

24 A Yes.

25 Q -- Lorraine and Ashley?

AVTranz
www.avtranz.com • (800) 257-0885

000073



95

1 A Yes.

2 Q Okay. So you had -- did you have a conversation with her?

3 A Yes, I did.

4 Q Okay. And then after your conversation with Pam, did you

5 have any conversations with other supervisors --

6 A Yes.

7 Q -- or managers?

8 A That's when I had -- went to the HR office.

9 Q The conversation you referred to --

10 A Right.

11 Q -- previously with Eric and --

12 A Right.

13 Q And who else was there again in that conversation?

14 A It was Tony and Annette.

15 Q Okay. All right.

16 MS. WEST: And may I approach, Your Honor?

17 JUDGE AMCHAN: You don't have to --

18 MS. WEST: You said it's okay.

19 JUDGE AMCHAN: -- ask permission.

20 MS. WEST: Thank you.

21 Q BY MS. WEST: Okay. So I've handed you a document marked

22 General Counsel Exhibit 4. Could you please take a look at

23 this document. Do you recognize this document?

24 A Yes, I do.

25 Q What is it?
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1 A It's a statement that I gave.

2 Q Okay. And who wrote this statement?

3 A Eric.

4 Q Eric McNiel?

5 A Uh-huh.

6 Q And what were these notes based on?

7 A On my statement that I --

8 Q During the meeting --

9 A Yeah.

10 Q -- that he referred to?

11 A Yeah.

12 Q Now, if you look there a few lines up from the bottom, do

13 you see your signature --

14 A Yes.

15 Q -- on the document? Okay. So you did sign this?

16 A Yes.

17 Q Did you review it before you signed it?

18 A Yes.

19 Q Okay. And does this document accurately reflect what you

20 told Eric McNiel during that meeting?

21 A Yes.

22 Q Okay.

23 MS. WEST: At this time, General Counsel offers General

24 Counsel Exhibit 4.

25 MR. SWIDER: No objection.
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1 JUDGE AMCHAN: It's received.

2 (General Counsel Exhibit Number 4 Received into Evidence)

3 MS. WEST: Thank you. Okay.

4 Q BY MS. WEST: All right. Now, are you familiar with an

5 employee named Nadine Pugh?

6 A Yes.

7 Q Do you recall any incidents on the floor involving Nadine

8 and any other employees, arguments, words exchanged, anything

9 like that?

10 A Well, I -- yes. Yes.

11 Q Can you tell me about those incidents?

12 A Well, I -- one incident when Cheryl and Nadine had like an

13 argument.

14 Q Now, who is Cheryl? What's -- do you know her last name?

15 A Muldrew.

16 Q Okay. All right. And did the Employer hear about that

17 incident?

18 MR. SWIDER: Again, I would object to that. I don't know

19 how she can answer that.

20 A I --

21 JUDGE AMCHAN: Well, it's sustained. She has to ask the

22 question a different way.

23 MS. WEST: Okay. No further questions.

24 JUDGE AMCHAN: I have one. So I was a little confused.

25 Ashley Hawkins, is she working at the bakery now?
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1 THE WITNESS: No.

2 JUDGE AMCHAN: Okay. That's all I have.

3 MR. SWIDER: Okay. I would ask whether there's an

4 affidavit first that I may see.

5 MS. WEST: And, Your Honor, we have an affidavit that is

6 from September 2015 that is unrelated to her testimony today,

7 and I don't know that it's relevant that Respondent is entitled

8 to look at it.

9 MR. SWIDER: I would certainly want to see it.

10 JUDGE AMCHAN: Well, what -- why don't I look at it

11 in-camera if I think it's totally irrelevant.

12 MS. MOHNS: And I can go ahead and give the more recent

13 affidavit.

14 JUDGE AMCHAN: Okay. But you are giving him one of them,

15 correct?

16 MS. WEST: Yes.'

17 JUDGE AMCHAN: The more recent affidavit?

18 MS. WEST: Yes, Your Honor. I've got two affidavits from

19 March 31st, 2016. One is -- one of them is five pages and the

20 other one is four pages.

21 JUDGE AMCHAN: Okay. Why don't you give those to

22 Mr. Swider and we'll go off the record. And while he's looking

23 at those, I'll look at this one.

24 MS. WEST: Thank you, Your Honor.

25 (Off the record at 11:27 a.m.)
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1 Q In February. You didn't see -- you didn't see Lorraine go

2 over into the bread scaling area?

3 A No, I didn't.

4 Q So the incident itself in which the two of them had some

5 sort of interaction on that day, you didn't see it?

6 A No, I didn't.

7 Q All right. So all that you heard was Lorraine's account

8 of what happened?

9 A Yes.

10 Q And she told you that after it had happened?

11 A Yes.

12 Q Now, as you understand it, you're not permitted to leave

13 the work area without permission, correct?

14 A Yes.

15 Q And that's a serious rule?

16 A Yes.

17 Q As you understand it, you're not permitted. to eat food on

18 the line. That's also a serious rule, correct?

19 A Yes.

20 Q All right. And on this particular occasion when Lorraine

21 left her area, she was working in the bread line area. When

22 Lorraine left, was that the same place you were working?

23 A Yes.

24 Q All right. And if one has to wash one's hands or use a

25 restroom, the place that people normally go is the break room;
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1 into Ashley but she may not have done it on purpose?

2 A Yes.

3 Q Okay. Now, you also testified that there was a point at

4 which Eric McNiel called you into the office to discuss this

5 incident, correct?

6 A Yes.

7 Q And when he called you into the -- into his office, he did

8 not tell you that your conversation was confidential or that

9 you shouldn't talk about it with other employees?

10 A No.

11 Q Now, with respect to the previous incident between Ashley

12 and Lorraine and that related to Lorraine telling Bob Buckley

13 that Ashley had been eating food on the line, correct?

14 Do you know whether Ashley was reprimanded or disciplined

15 for that?

16 A I don't know.

17 Q Okay. I'm now looking at the four-page affidavit dated

18 3/31/2016, and I'm specifically referring to the second page

19 and it's just a one sentence: "Cheryl Muldrew wasn't very

20 active in the union"; is that correct?

21 A Correct.

22 Q She didn't file unfair labor practice charges. She didn't

23 attend meetings. She wasn't a big supporter as far as you

24 recall, correct?

25 A Correct.
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1 Q Now, was there a point at which Lorraine had told you that

2 Ashley had an attitude since she had turned her into Bob

3 Buckley?

4 A Yes.

5 Q And what does that mean to you that she had an attitude,

6 that Ashley had an attitude?

7 A Well, I know of one instance she told me that Ashley, she

8 was on her way home and like you go out the -- going to the

9 break room door she didn't -- she let the door go.

10 Q All right. And so from Lorraine's perspective, Ashley was

11 upset with her because she turned her in to Bob Buckley?

12 A Yes.

13 Q And there was no other reason that you know of that they

14 would be upset with each other?

15 A No.

16 Q Okay.

17 MR. SWIDER: That's all I have. Thank you.

18 JUDGE AMCHAN: Do you have anything else?

19 MS. WEST: Oh, just a few things.

20 REDIRECT EXAMINATION

21 Q BY MS. WEST: Just a couple questions for you and then

22 we'll let you go. Just a moment ago Mr. Swider asked you about

23 whether you had actually witnessed the incident between Ashley

24 and Lorraine, if you had seen the incident or whether you knew

25 about it just because Lorraine told you about it.
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1 And you said that you knew about it because of Lorraine

2 telling you about it; is that correct?

3 A Yes.

4 Q So when Eric McNiel called you into the office, was he

5 speaking to you about what you had seen or about what Lorraine

6 told you about the incident?

7 A He asked me the -- in other words, to give my statement

8 about what had happened. And I could only tell what Lorraine

9 alleged said happened because I didn't witness it.

10 Q And did you let him know that?

11 A Yes.

12 Q Okay. So he was aware that you were telling him --

13 A Yes.

14 Q -- what Lorraine had told you? Okay. And just a moment

15 ago you mentioned an incident that Lorraine told you about in

16 which Ashley let the door go.

17 A Uh-huh.

18 Q And I was just wondering if you could explain what that

19 means, let the door go.

20 A Meaning that, like, if I'm going out the door and I know

21 somebody's behind me, I'm going to usually keep the door open,

22 you know, so that they can get out and not just let it go so

23 that it might hit me or --

24 Q I see. And so Lorraine told you that Ashley dropped the

25 door on her?
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1 A Yes.

2 Q She let the door go so that it might hit her?

3 A Yes.

4 Q Okay. Thank you.

5 MS. WEST: That's all I have.

6 JUDGE AMCHAN: I'm a little confused about one thing.

7 There was something about you observed Ms. Briggs walk to the

8 right instead of the left. Is that in connection with this

9 incident that she told you about where they bumped shoulders?

10 THE WITNESS: Yes.

11 JUDGE AMCHAN: Okay. Anybody have anything else?

12 MR. SWIDER: Yeah, I just have one more.

13 RECROSS-EXAMINATION 

14 Q BY MR. SWIDER: Lorraine had told you that -- and you

15 described this incident with the door, that she simply didn't

16 hold the door open for her?

17 A Right. Yes.

18 Q And Ms. West used the term "drop the door". I don't

19 know -- she didn't drop a door on her, right? She just didn't

20 keep it open for her?

21 A Right.

22 Q Okay.

23 MR. SWIDER: That's all I have.

24 JUDGE AMCHAN: Okay. Can she step down?

25 MS. WEST: Nothing further, Your Honor.
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1 JUDGE AMCHAN: All right. Let's --

2 MR. SWIDER: -- 1:00.

3 JUDGE AMCHAN: Yeah. Well, let's shoot for an hour.

4 MR. SWIDER: Okay.

5 JUDGE AMCHAN: Which is ten of 1, I guess.

6 MR. SWIDER: All right.

7 JUDGE AMCHAN: Okay. See everybody then.

8 MR. SWIDER: Very good. Thank you.

9 MS. MOHNS: Thank you.

10 MS. WEST: Thank you.

11 (Off the record at 12:53 a.m.)

12 JUDGE AMCHAN: Okay. We'll be on the record.

13 COURT REPORTER: Yes, sir.

14 JUDGE AMCHAN: If you can stand up, I'm going to swear you

15 in as soon as she introduces you to me.

16 MS. WEST: Your Honor, General Counsel --

17 JUDGE AMCHAN: Oh, I'm sorry.

18 MS. WEST: Oh, that's fine. General Counsel calls

19 Lorraine Marks Briggs.

20 JUDGE AMCHAN: If you would raise your right hand.

21 Whereupon,

22 LORRAINE MARKS BRIGGS 

23 having been first duly sworn, was called as a witness herein

24 and was examined and testified as follows:

25 JUDGE AMCHAN: Okay. Have a seat and be sure and keep
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1 your voice up.

2 DIRECT EXAMINATION

3 Q BY MS. WEST: Thanks for coming today. Could you please

4 state and spell your name for the record.

5 A Lorraine Marks Briggs, L-O-R-R-A-I-N-E, M-A-R-K-S,

6 B-R-I-G-G-S.

7 Q Okay. And you previously worked at the Southern Bakeries

8 facility here in Hope; is that correct?

9 A Correct.

10 Q How long did you work at Southern Bakeries?

11 A Almost 24 and a half years.

12 Q Okay. And you were terminated around February 19th, 2016,

13 correct?

14 A Correct.

15 Q And in which department did you work while you were

16 employed by Southern Bakeries?

17 A I worked in the bread wrap department.

18 Q And what was your job, position?

19 A Bread packer.

20 Q And can you describe your job duties as a bread packer?

21 A Yes. I packed bread into a machine, a wrap machine.

22 Q Okay. And where did the bread come from?

23 A It came from shop -- from the shop department.

24 Q Was it coming down a line or --

25 A Down a line, uh-huh.
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1 Q All right. Now, who was your immediate supervisor prior

2 to your discharge?

3 A Bob Buckley.

4 Q And he is a supervisor?

5 A Supervisor.

6 Q Okay. Anyone else who supervised you in the bread

7 department?

8 A Tony Hagood was the bread manager.

9 Q Okay. Now, were there any other supervisors or managers

10 who were involved with any discipline, disciplinary action, any

11 of that kind of thing prior to your discharge?

12 A No.

13 Q Anybody in human resources or --

14 A Yes.

15 Q Okay. And who was that?

16 A Eric McNiel.

17 Q And he's the human resources manager?

18 A Yes.

19 Q Okay. And Annette Capetillo was the human resources

20 assistant --

21 A Yes.

22 Q -- at that time as well --

23 A Yes.

24 Q -- correct? All right. Now, was there ever a union at

25 Southern Bakeries?
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1 A Yes.

2 Q What union was that?

3 A BCTGM, Local 111.

4 Q And that's Bakery, Confectionary --

5 A Yes, Bakery.

6 Q -- Tobacco and Grain Millers Union?

7 A Uh-huh.

8 Q Which employees did the union represent?

9 A Production, sanitation.

10 Q At the time of your discharge, was the union active at

11 Southern Bakeries?

12 A No.

13 Q And why was the union not at Southern Bakeries anymore?

14 A Well, they were in a court -- it was the certification.

15 It was -- it was active but it was not active, because it was

16 involved with a court --

17 JUDGE AMCHAN: I don't know the gist. I mean, I think

18 it's clear in the record, right?

19 MS. WEST: Sure.

20 JUDGE AMCHAN: The Employer withdrew recognition and

21 that's pending at the court of appeals level now. Right?

22 MR. SWIDER: Correct.

23 MS. WEST: Thank you, Your Honor.

24 Q BY MS. WEST: Do you still communicate with anybody from

25 the union?

AVTranz
www.avtranz.com • (800) 257-0885

000086



115

1 A Yes, from time to time.

2 Q And who do you communicate with?

3 A Anthony Shelton.

4 Q And what's Anthony Shelton's role with the union?

5 A He's the international rep.

6 Q Okay. And what sorts of things do you communicate with

7 him about or did you at your job?

8 A Like if I was having a problem, I would call him.

9 Q Okay. Now, have you ever testified at a labor board

10 hearing?

11 A Yes, I have.

12 Q Do you recall when that was?

13 A 2014.

14 Q Do you remember the month?

15 A No. I don't remember that.

16 Q Okay. That's fine. And who was the Employer charged in

17 connection with that hearing?

18 A Southern Bakeries.

19 Q Now, during that hearing, did you go by a different name?

20 A Yes. Lorraine Marks.

21 Q Now, have you communicated with the union rep, Anthony

22 Shelton, since the conclusion of the board hearing?

23 A Yes.

24 Q So you all kept in contact. Do you remember whether you

25 contacted him around October 2015?
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1 A Yes, I did.

2 Q And what did you contact him about?

3 A I was wrote up about eating bread, product on the line,

4 and I called him about it.

5 Q Did you discuss anything else with him at that time?

6 A Yes. I also asked him about the case that was pending,

7 that I had pending from 2013.

8 Q And did you ask anything specific about the case?

9 A Yes. I asked him did -- I was asking about the -- how --

10 you know, what was the status of it.

11 Q All right. And did you receive -- you just mentioned that

12 you were written up for eating a piece of bread?

13 A A crumb, uh-huh.

14 Q Do you know about when that was?

15 A That was in around -- in October of 2015.

16 Q Okay. So can you tell me about the incident where you ate

17 the crumbs of bread?

18 A Well, we had -- it was bread coming down the line and they

19 was running a new product. And it's like a cookie like crumb

20 over bread and like'we have -- we have bad bread sometimes

21 coming down the line. So I picked off a crumb and put it in my

22 mouth.

23 Q So this bread, you said it had a cookie --

24 A It's like a cookie crust.

25 Q Crust, okay.
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1 A Uh-huh, crumb.

2 Q So was that on the top or all the way around the bread?

3 A It was on the top.

4 Q Okay. And how big are these crumbs on the bread?

5 A Not very big. Just it scatters all over the whole loaf.

6 Q Okay. And you said you mentioned bad bread?

7 A Yes.

8 Q Can you tell me what was wrong with this bread?

9 A It was mashed. It was a product that was going to be

10 thrown away.

11 Q How do you know that it was going to be thrown away?

12 A Because when it's mashed up, we throw it away if it's not

13 suitable to pack.

14 Q Okay. So you mentioned that you ate a crumb. Is that the

15 cookie crumb --

16 A Uh-huh, yes.

17 Q -- that you had talked about?

18 A Yes.

19 Q And what did you do with the bread that you pulled the

20 crumb off of?

21 A I threw it in the barrel.

22 Q Because it was mashed?

23 A Yes.

24 Q Okay. And how big was the crumb that you took from the

25 top of the bread?
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1 A It wasn't even as big as a dime. It wasn't -- just a

2 little. Not even as big as a dime.

3 Q Okay. So did anybody see you eat the crumb?

4 A Yes.

5 Q Who saw you?

6 A Tony Hagood.

7 Q And he is a superintendent, the bread superintendent?

8 A Yes.

9 Q And did he say anything to you at that time?

10 A Yes.

11 Q What did he say?

12 A He asked me what was I doing, that I couldn't eat a

13 product on the line.

14 Q And did you say anything in response?

15 A I just told him, I said, oh, well -- I didn't know -- I

16 said, we always have, you know. It was just a crumb. I just

17 told him that we always had -- all these years we'd been out

18 there we always did it

19 Q Okay. So did the Employer talk to you anymore after you

20 ate the crumb of bread?

21 A Not at that time.

22 Q Okay. So what happened next?

23 A He -- our line leader, Darcell Ingram (phonetic), came

24 down and he told me that Tony -- Darcell Ingram told me that

25 Tony Hagood said that if we eat bread on the line again, we're
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1 going to be written up.

2 Q All right. Now, what happened next? Did you hear anymore

3 from the Employer about that crumb that you ate?

4 A I believe it was the next day.

5 Q And what happened?

6 A I don't know if it was that day or the next day. Tony

7 Hagood came to the line, said that they needed to see me up in

8 human resources.

9 Q Eric McNiel's office?

10 A Yes.

11 Q Okay. And did you go up to his office?

12 A Yes.

13 Q And who all was there?

14 A It was myself, Eric McNiel, Annette Capetillo, and Tony

15 Hagood.

16 Q Okay. And what did they say to you when you got there?

17 A Well, Eric McNiel had me to write out a statement about

18 eating the product and Eric McNiel also told me that he -- no,

19 that Tony Hagood had told him that I was eating product on the

20 line. And so then he had me to write out a statement about it,

21 what happened.

22 Q And did you let the Employer know how much bread you'd

23 eaten and where it came from?

24 A Yes, I did.

25 Q What did you tell them?
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1 A I told them that it was a piece of bad bread coming down

2 the line and we always all -- we always eat bread. I don't

3 hardly ever eat that bread, but I got caught that day of

4 eating. But everybody on the bread line had eaten it all day

5 long.

6 Q That particular kind of bread?

7 A Yes.

8 Q What was so special about that bread?

9 A It was an apple bread, a new apple bread that they were

10 running, you know. It was new. And the top of the bread it

11 was good, so everybody was kind of liking it.

12 Q You said it was like cookies?

13 A Yes.

14 Q All right. Now, did McNiel ask you -- Eric McNiel ask you

15 for any information when you told him that all the employees

16 ate bread?

17 A Yes. He wanted me to give names of the --

18 Q Did you give --

19 A No. I just told him that everybody -- everyone on the --

20 in bread wrap and other departments too, but I could mostly

21 speak for bread wrap. But everyone in bread wrap have eaten

22 bread.

23 Q Did you mention which type of employees you'd seen eating

24 bread, whether they were managers or employees or --

25 A Yes, I also told him that supervisors also eat bread all
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1 the time.

2 Q Okay. Now, following that meeting, did the Employer

3 discipline you for eating that crumb of bread?

4 A Yes.

5 Q Tell me about what happened.

6 A Well, after about the third time of being called up in the

7 office, I was called up there to sign a last chance agreement.

8 Q And where did they call you?

9 A They called me in Eric McNiel's office.

10 Q Okay. And who all was there?

11 A Eric McNiel, Tony Hagood and Annette Capetillo.

12 Q Okay. And what did they say to you during that meeting?

13 A Well, they read off the -- they read off the agreement and

14 they said that they were giving me -- they could have

15 terminated me, but they were giving me that last chance on that

16 particular incident. That if it happened again, I could be

17 terminated.

18 Q All right. I have placed in front of you a paper marked

19 General Counsel Exhibit Number 5. If you could please look at

20 both pages of the document. Do you recognize this document?

21 A Yes.

22 Q What is this document?

23 A It's the last chance agreement.

24 Q Okay. And just a moment ago you said that Mr. McNiel read

25 off the agreement. Is this the agreement you were referring
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1 to?

2 A Yes, it is.

3 Q Okay. And if you look there on the second page, is that

4 your signature down there?

5 A Yes, it is.

6 Q Okay.

7 MS. WEST: Your Honor, at this time, General Counsel would

8 like to introduce General Counsel Exhibit 5.

9 MR. SWIDER: No objection.

10 JUDGE AMCHAN: It's received.

11 (General Counsel Exhibit Number 5 Received into Evidence)

12 MS. WEST: Thank you.

13 Q BY MS. WEST: Okay. So was it against the rules to eat

14 product off the line, as far as you knew?

15 A Yes.

16 Q Okay. To your knowledge, was that a rule that the

17 Employer enforced, that people got disciplined for?

18 A No, it's not.

19 Q Okay. Was it common for employees to eat --

20 A Yes.

21 Q -- product off the line?

22 A Yes, it was.

23 Q What about supervisors, did they eat the product?

24 A Yes.

25 Q Okay. Had anyone ever told you not to eat bread from the
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1 line before?

2 A No.

3 Q Do you recall specifically which supervisor you'd seen

4 eating bread or product from the line?

5 A I seen Bob Buckley. I seen Ray Gosten (phonetic), which

6 he's not there anymore, but he was the previous supervisor.

7 I've seen him. I've seen Robert Lowe (phonetic). I've seen

8 Billy Williams.

9 Q And have you had any conversation with any of these

10 supervisors about the fact that they were eating product?

11 A Yes, I have.

12 Q Can you tell me about that?

13 A After I was written up for eating the bread, Bob Buckley

14 and Ron Rose (phonetic) was coming through walking by and I --

15 Q And is Ron Rose an --

16 A Ron Rose, he's --

17 Q An employee or supervisor?

18 A A supervisor.

19 Q Okay.

20 A And he was eating raisons. And I said, Ron, you better

21 quit eating those raisons. I got wrote up and that. And then

22 he said, oh, yeah. And then Bob Buckley said, yeah, she sure

23 did.

24 Q Now, have you ever seen employees eating other things on

25 the line, such as chewing gum, eating candy?
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1 A Yes.

2 Q Is that fairly common?

3 A Yes.

4 Q And to your knowledge, has anybody ever been spoken to

5 about chewing gum or eating on the line?

6 A I think they have been spoken to. If they get caught

7 chewing, they may say spit the gum out.

8 Q Did they ever get disciplined for it?

9 A Not that --

10 Q To your knowledge?

11 A Not to my knowledge.

12 Q Okay. So let's discuss your suspension around February

13 2016. Can you tell me what led to that suspension?

14 A Yes. I had come off of break and my neck had been hurting

15 and so I had this cream, it's an on-the-counter cream,

16 arthritis cream. And I had rubbed it into my neck on break and

17 I washed my hands, but the arthritis cream it's like a -- it's

18 real potent. So even if you wash your hands, you can still

19 feel the tingling.

20 So when I got back -- we had a big skip in the line where

21 the metal detector was torn down and we didn't --

22 Q Just for the -- can you explain to me what a skip is?

23 A A skip is when there's no product coming down the line.

24 Q Okay. And you said that the metal detector had an issue?

25 A Yes.
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1 Q So at that point they stopped the line?

2 A Yes.

3 Q Okay. How long did that skip last?

4 A It lasted over an hour that day.

5 Q Okay. So what did you do during the skip?

6 A I walked over to shop to go wash my hands.

7 Q Okay. Now, the shop, is that a separate area from where

8 you work?

9 A Yeah. It's the -- it's right across from -- it's bread

10 wrap. It's bread shop and it's bread wrap. That's where the

11 dough comes from --

12 Q Okay.

13 A -- over into wrap department.

14 Q So you work in bread wrap and then bread shop is adjacent

15 to it?

16 A Yes.

17 Q Is it separated by walls, doors?

18 A No.

19 Q So it's open?

20 A Yes.

21 Q Okay. Now, can you see your line from the shop?

22 A Yes.

23 Q Okay. So you said that you headed towards the shop. What

24 reason were you going over there?

25 A I was going over to wash my hands.
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1 Q Because of the arthritis cream?

2 A Yes.

3 Q Okay. Is it unusual for employees to go to the shop to

4 wash their hands?

5 A No, it's not.

6 Q For what reasons would employees go to the shop to wash

7 their hands?

8 A Well, a lot of time we run garlic -- we run this bread,

9 garlic bread, and it's real kind of nasty and wet like. So

10 once we finish washing it -- I mean, running it, we go over and

11 wash up, wash our hands and arms and they have a sink over

12 there for washing your hands.

13 Q Okay. Now, how far is the shop from where you work on the

14 line?

15 A Maybe from -- maybe from here 'til the end of that wall,

16 maybe a little bit more.

17 MS. WEST: Your Honor and Mr. Swider, I would like the

18 record to reflect the distance that she's -- Ms. Briggs is

19 referring to. I would estimate maybe that's about 15 feet.

20 THE WITNESS: It may be a little longer, you know, a

21 little more. A little more.

22 MS. WEST: Could we agree that that's maybe about 15 feet

23 or so?

24 MR. SWIDER: If we agree to that, that still doesn't mean

25 that we agree that that's how far she was away from the scaling
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1 area because it's much farther than that. I've been there.

2 MS. WEST: Okay. Well, I just wanted the record to

3 reflect the distance that was described by Ms. Briggs.

4 JUDGE AMCHAN: That the witness says it's about 15 feet.

5 MS. WEST: Thank you.

6 JUDGE AMCHAN: Okay. But not stipulating that it is 15

7 feet.

8 MS. WEST: Sure. Thank you.

9 JUDGE AMCHAN: I mean, the distance in the plant is 15

10 feet.

11 Q BY MS. WEST: All right. So at the time that you left the

12 line to walk to the shop to wash your hands, what was going on

13 on the line?

14 A We were having -- the line was -- the metal detector was

15 broken down and we had a skip.

16 Q So it was stopped?

17 A Uh-huh. It was stopped.

18 Q Now, what happened as you were walking towards the shop?

19 A As I walked over into shop to wash my hands, Ashley

20 Hawkins and Eugene Hopson, they were standing talking.

21 Q And who are Ashley Hawkins and Eugene Hopson?

22 A They're employees. Well, they were employees of Southern

23 Bakeries.

24 Q So not supervisors, they're just other employees?

25 A Right.
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1 Q Like -- okay. All right. So what happened as you walked

2 over?

3 A And as I went to -- they were talking face to face and I

4 walked over there, it was plenty room and I walked down the

5 side. And as I walked down the side by the time I reached

6 Ashley, before I could reach her -- by the time I get ready to

7 walk down the side, she moves over her shoulder, and when she

8 moved over her shoulder, our arms touched.

9 And I went to wash my hands, I went on to proceed to wash

10 my hands and I heard her holler out real loudly, excuse you.

11 And I didn't say anything because I didn't want no argument. I

12 didn't want a confrontation, you know.

13 Q Sure. And just to make sure that I understand. You were

14 walking towards the sink?

15 A Right.

16 Q And passing by --

17 A Right.

18 Q -- Ms. Hawkins. You weren't walking to go speak with her?

19 A No.

20 Q And then you said that she actually shifted her body so

21 that it was in your path?

22 A Yes, she did.

23 Q Which part of her body did she shift?

24 A Her shoulder.

25 Q Okay. And then what happened when she shifted like that?
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1 A When she shifted her shoulder, as I walked through --

2 proceed to walk through -- by the time I proceeded to walk

3 through and she shifted her shoulder, that made our arms touch.

4 Q And how --

5 A Brush.

6 Q Yeah. And what kind of contact was that?

7 A It was more a brush.

8 Q Your shoulders brushed?

9 A Uh-huh.

10 Q Okay. All right. And then you said you went on and

11 washed your hands. And you said you went a different route --

12 A Yeah.

13 Q -- to the next one?

14 A I didn't -- I didn't even go back there the way. I just

15 went around because you could go back around another area. So

16 I just went around. I didn't go back that way that I came.

17 Q And why did you go around?

18 A Because I didn't want a confrontation and --

19 Q Sure.

20 A -- so I just -- to avoid trying to, you know, keep down

21 confusion, I just went the other way.

22 Q Okay. And just to clarify, you mentioned that you brushed

23 her arm, she said something?

24 A She said real loudly and rudely, excuse you.

25 Q Did you respond?
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1 A No, I didn't.

2 Q Okay. And how long would you say you were away from the

3 line while you were washing your hands?

4 A No more than three or four minutes, long enough to walk

5 over there, wash my hands and come back.

6 Q And when you got back to the line, what was happening at

7 that point?

8 A When I got back to the line, by the time I got over there,

9 Ashley had came over to our work area in wrap. And she was

10 just -- she was -- I could see her talking, you know. I didn't

11 know what she was saying. But I could hear her say something

12 about going to the office or my job. And she was talking to

13 Nadine Pugh, David Capetillo, and Yvette Lafayette (phonetic).

14 Q What was her behavior like as she was talking to him?

15 A Kind of like in a fussing type mood. You know, fussing

16 and talking.

17 Q Did she do anything that indicated what she might be

18 talking about or that she might be talking about you?

19 A No, only just looking.

20 Q Looking at you?

21 A And talking.

22 Q While she was talking?

23 A Uh-huh.

24 Q Okay. Now, did you talk to anybody about the incident

25 when you got back to the line?
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1 A Yes. Once Sandra -- I talked to Sandra and I was telling

2 her how Ashley had did me when I walked over there to wash my

3 hands.

4 Q And when you say how she did me, what do you mean?

5 A I was telling her how she did, you know, when I walked

6 through to wash my hands, how she moved over in my path.

7 Q Okay. And you said Ashley Hawkins came over to the bread

8 production area?

9 A Yes, she did.

10 Q Does she work in the production area?

11 A No, she didn't.

12 Q Where does she work?

13 A Bread shop.

14 Q So was she out of her work area when she was in the

15 production area?

16 A Yes, she was.

17 Q Okay. Now, to your knowledge, did Ashley Hawkins have any

18 reason to be angry at you or upset with you?

19 A Yes, she did.

20 Q And what was that?

21 A Back in, I think it was like September of 2015, she

22 crossed -- she came to the middle of the line and asked --

23 Ashley Hawkins came to the middle of the line and she asked

24 that Latrosha Maxwell to hand her a bread, a garlic breadstick.

25 Q Where would Latrosha have gotten the garlic breadstick?
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1 A Off the line.

2 Q Okay. And you actually saw that happen?

3 A Yes, I did.

4 Q Okay. Now, just a moment ago you mentioned that you think

5 that happened around September 2015.

6 A Yeah.

7 Q Well, you previously testified that you were suspended in

8 October of 2015 -- that you were given the last chance

9 agreement in October of 2015.

10 A 2015, yeah.

11 Q Did the breadstick incident happen before or after that

12 last chance agreement?

13 A The bread -- it happened after.

14 Q Okay. So sometime after October 2015?

15 A Yes.

16 Q Do you remember the date anymore specifically than that?

17 A No.

18 Q Okay.

19 A No, I don't. It might -- I don't know if it was in the

20 same month. I can't remember. But it was after the bread

21 incident.

22 Q Well, and how close in time was this breadstick incident

23 to the date that you brushed her shoulder with Ashley Hawkins?

24 A Probably a week or two. I can't remember. It's been a

25 while. But probably was a week, about a week or two.
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1 Q So the breadstick -- when Ashley Hawkins asked Latrosha

2 for the breadstick, that actually happened about a week or two

3 before the incident where you brushed your arm against Ashley

4 Hawkins arm?

5 A Yes.

6 Q Okay. Thank you.

7 JUDGE AMCHAN: So I guess I've lost the chronology. The

8 incident where Ms. Hawkins and you brushed shoulders, that

9 occurred -- I thought that was in February of 2016. Am I wrong

10 about that? Was that just -- I thought that was just before

11 you were terminated.

12 THE WITNESS: Yes. That was in February, yeah, February

13 the 8th --

14 JUDGE AMCHAN: So --

15 THE WITNESS: -- 2016.

16 JUDGE AMCHAN: When Ms. Hawkins came and asked for a

17 breadstick, that's February of 2016 also? I thought that

18 was --

19 THE WITNESS: No, that was --

20 JUDGE AMCHAN: That was like September or October.

21 THE WITNESS: Yeah, that's what I was saying, September or

22 October, somewhere in that area.

23 Q BY MS. WEST: But you said it was after you got the last

24 chance agreement for eating the cookie crumb; is that right?

25 JUDGE AMCHAN: Right. I think that's -- okay.
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1 THE WITNESS: Yeah, it was after that time. Yes.

2 Q BY MS. WEST: Okay. So sometime after October --

3 A Yes.

4 Q -- 2015? Okay. So when you saw Ashley Hawkins ask

5 Latrosha for a breadstick -- now, was this a breadstick that

6 was going to be thrown in the trash?

7 A No, it wasn't. It was one that was coming down the line

8 to be packed.

9 Q Okay. So this was a good breadstick off the line?

10 A Yes.

11 Q Now, when you saw Ashley Hawkins ask Latrosha Maxwell for

12 that good breadstick, what happened?

13 A My supervisor Bob Buckley was at the machine. He was

14 working -- doing something to the wrap machine. And so I told

15 him, I said, Bob, you need to tell Ashley not to eat bread

16 because I just got wrote -- written up for eating bread on the

17 line.

18 Q Did you mention any detail about the bread you'd been

19 written up for eating?

20 A No, because he -- Bob Buckley already knew the incident

21 that had happened.

22 Q Okay. Now, after you reported the breadstick incident to

23 Mr. Buckley, did Ashley Hawkins' behavior change --

24 A Yes, it did.

25 Q -- at all? Can you tell me about how it changed?
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1 A Well, after that incident happened, every time I would see

2 her, walk by her, she would roll her eyes at me, check her head

3 up in the air. And if I see her coming through, she looks over

4 the line, she stops and rolls her eyes.

5 Q Okay. So did you believe that she felt any particular way

6 towards you?

7 A Yes, I did.

8 Q How do you think she felt towards you?

9 A She was upset with me because I had mentioned it to the

10 supervisor -- to Bob Buckley. And I guess apparently, I don't

11 know, but apparently I guess he mentioned it to her.

12 So from that day on, she acted different with me and

13 rolled her eyes in a picking way. And I didn't ever report it

14 because if -- you know, she didn't say anything. She was just

15 rolling her eyes.

16 Q Were there any other incidents prior to your arms brushing

17 so like that --

18 A Yes. One day it was -- we had finished up on the line

19 early and they had let some of us go home. So I was walking

20 into the area of the break area room, because it's a door as

21 you walk into -- and I was going home and she was coming out, I

22 guess, out from break and so we walked by each other and it's

23 like she tried to bump into me then.

24 And at that time, I just moved my -- moved my arm and I

25 didn't -- I didn't -- I just kept going. I didn't say -- she
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1 didn't say anything and I didn't either, but I had to move in

2 order to keep from, you know, bumping into her on that day.

3 Q Sure. And when did this happen relative to the arm

4 brushing incident?

5 A That happened probably about a week or two weeks before

6 that, the arm brushing incident.

7 Q Okay. I want to go back to the arm brushing incident.

8 After that happened, after you brushed arms with Ashley

9 Hawkins --

10 A Uh-huh.

11 Q -- did any managers or supervisors ever approach you about

12 the incident?

13 A The brushing?

14 Q Yes, ma'am.

15 A Yes. Tony Hagood came to the line and told me that Eric

16 McNiel needed to see me up in his office.

17 Q Okay. And did you go up to Eric McNiel's office?

18 A Yes, I did.

19 Q Who all was in there?

20 A Well, at the time we went up there, Eric McNiel, he was in

21 there talking to another employee and that was the same day

22 that the metal detectors was down.

23 So Tony Hagood told Annette Capetillo to tell him that he

24 had a problem out in bread. So to give him a call when he was

25 ready.
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1 Q Uh-huh.

2 A So after the employee left out of the office and I we want

3 in, Annette Capetillo called Tony Hagood back in and he came

4 back.

5 Q Okay. So it was Mr. Hagood, Ms. Capetillo. Was Eric

6 McNiel in the meeting as well?

7 A If the -- the day that I was suspended?

8 Q Yes, ma'am.

9 A Yes. Yes, he was.

10 Q Okay. So what happened during that meeting?

11 A Well, Eric told me that -- Eric McNiel told me that Ashley

12 Hawkins had come up there -- had come up there to him and

13 reported that I had bopped against her and so he told me that

14 Eric -- Eric McNiel told me that I had to -- because she --

15 because Ashley Hawkins came up and reported that he -- that

16 Eric McNiel had to suspend me until further notice, and he

17 collected my timecard and my badge.

18 Q Okay. Now, during this meeting, did you describe the

19 incident at all to Mr. McNiel?

20 A Yes, I did. I had to write out a statement of the

21 incident -- of what happened.

22 Q Okay. And what did you tell them during the meeting?

23 A I told him that when I went to shop, I told him that I had

24 went to wash my hands and as I went to back over there, she

25 moved in my path. And so after -- I told -- you know, I wrote
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1 it down on paper because he had me write it down on paper and

2 then -- so that's when he said -- that's when Eric McNiel told

3 me that because she -- because Ashley Hawkins came and reported

4 it that he had to suspended me until further notice.

5 Q Did you mention anything to Mr. McNiel about Ashley

6 Hawkins?

7 A Yes, I did. I told Eric McNiel the incident that had

8 happened about the bread, about me reporting her eating a

9 bread. And Eric McNiel asked me, did I report it? And I told

10 him, yes, I reported it to Bob Buckley. Because at that time

11 Tony Hagood had been off for a few weeks with vacation or he

12 was off some days, so he wasn't there. So I told Eric McNiel

13 that I reported it to Bob Buckley.

14 Q And just to clarify, Bob Buckley is a supervisor?

15 A Yes, he is.

16 Q Okay. All right. Now, after you were suspended, did the

17 Employer follow up with you?

18 A Yes. Eric McNiel told me that he would -- that was on

19 February the 8th. He would follow up with me on February the

20 9th, but I didn't hear from him until February the 10th to come

21 in on February the 11th.

22 Q And did you go in on February 11th?

23 A Yes, I did.

24 Q Okay. And who all did you meet with that day?

25 A I met with Eric McNiel and Annette Capetillo.
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1 Q Okay. And can you tell me what happened during that

2 meeting?

3 A During that meeting, Eric McNiel asked me some questions.

4 As I answered, he'd written down the answers. He had a paper

5 with questions on it and he asked me probably, I don't know, if

6 it was like seven or ate questions. And then as I told him

7 what, you know, the answer to them he wrote it down.

8 And then he also had me to get up and demonstrate with him

9 and Annette Capetillo what -- Eric McNiel and Annette Capetillo

10 of the incident that had happened. And so --

11 Q And when you say "demonstrate", what role were you playing

12 during the demonstration?

13 A I was -- I think I was playing Ashley --

14 Q Okay.

15 A -- Hawkins, I think.

16 Q So what did you show them during the demonstration?

17 A I showed them how as I approached to walk over, you know,

18 walking over, how she turned in my path, you know, moved in my

19 path, and our arms brushed.

20 Q All right. And then was there any further discussion

21 during this meeting that you recall?

22 A No. He just told me -- after I finished answering the

23 questions, Eric McNiel told me that he would get back to me.

24 Q Did you discuss whether you had mentioned the incident to

25 any other employees?
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1 A Yes. He asked me had I discussed the incident that had

2 happened with Sandra Phillips.

3 Q Who was Sandra Phillips?

4 A That was my co-worker, that we work on the same -- we work

5 together on the same line.

6 Q Okay. And when he asked you that, what was your response?

7 A I told him, yes, I had mentioned it to her of how -- not

8 discussing it, but I was mentioning, telling her how Ashley had

9 approached -- how she had did me.

10 Q Okay. Now, at this point, you said you were suspended.

11 Did you reach out to anybody for help while you were suspended?

12 A Yes.

13 Q Who did you contact?

14 A I contacted Anthony Shelton.

15 Q The union representative?

16 A Yes.

17 Q Okay. What did you tell Mr. Shelton?

18 A I told him -- I told Mr. Shelton the incident that had

19 happened and --

20 Q Did --

21 A And I had been suspended.

22 Q And what was his response?

23 A Well, he had told me that he was coming through -- that

24 Anthony, Mr. Shelton, said he was coming through Hope. So he

25 was going to stop in and talk to Rick Ledbetter.
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1 Q And Rick Ledbetter was the plant manager at the time?

2 A Vice-president, president.

3 Q President at Southern Bakeries?

4 A Yes.

5 Q Okay. So following that meeting that you just told me

6 about with Annette Capetillo and Eric McNiel where they asked

7 you questions about the incident, did you hear anything else

8 from them?

9 A I didn't -- that was on the 11th. I didn't hear anything

10 for that whole week. So on February the 19th about -- I was in

11 Hope or in Hope, Arkansas, because I live in Louisville. So I

12 was -- and I had called him about around 4:45 and I asked

13 him -- I asked Eric McNiel, do he have any -- I mean, had he

14 found out anything about what they were going to do, because

15 you know, I wanted to know. So Eric McNiel told me to come out

16 there at the bakery.

17 Q Did he tell you when to come?

18 A He said I could come right on.

19 Q Did you go out to the bakery at that time?

20 A Yes, I did.

21 Q Okay. And what happened when you got there?

22 A Well, when I first got there, the receptionist told me to

23 have -- he said, have a seat. So I sit in the lobby for about

24 ten minutes and then Eric McNiel came to the door and got me

25 and we went to the conference room.
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1 Q Was anyone else in the conference room with ya'll?

2 A Yes, Tony Hagood.

3 Q Okay. So what happened when ya'll got down there?

4 A Once I got there, Tony started reading off a paper.

5 Q What kind of paper was it?

6 A It was a termination paper.

7 Q Was it handwritten or typed?

8 A It was typed.

9 Q Do you remember what he read off of the paper to you?

10 A I -- I could remember some things he said that employees

11 in shop had said that we never come over and wash our hands.

12 And then he also read off about a -- about the incident that

13 happened with me with the bathroom in 2013. And then he read

14 off the incident that happened with the bread, eating of the

15 bread, that had happened in October.

16 Q Okay. And you mentioned an incident in 2013 of the

17 bathroom?

18 A Yes.

19 Q In what way was he referencing in incident?

20 A That I had received the last chance agreement on that.

21 Q For a 2013 --

22 A Yes.

23 Q -- incident? Okay. And did you respond after he spoke

24 with you about the --

25 A Yes. I told them that -- I told Eric McNiel and Tony
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1 Hagood that that incident was supposed to have been taken off

2 of my record.

3 Q And why did you believe it should have been taken off your

4 record?

5 A Well, that case is pending also with the other case.

6 Q Is that the board hearing that you said that you testified

7 in --

8 A Yes.

9 Q -- in 2014?

10 A Yes.

11 Q Okay. All right. Now, what else was said during this

12 meeting after he read the piece of paper?

13 A And so I -- he -- after he read it, he asked -- I asked

14 him because inside of the paper it said something about I was

15 out of my work area. And I told him that Ashley Hawkins was

16 out of her work area the day that I -- the incident happened

17 with us. Tony Hagood told me he's not talking about her, he's

18 talking about me. So then after he finished reading the paper

19 off, he handed it to me to sign.

20 Q And did you sign it?

21 A No, I did not.

22 Q Why didn't you sign it?

23 A Because everything that was on that paper that they said I

24 did was not the truth.

25 Q Okay. I've just handed you some papers marked General
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1 Counsel Exhibit 6. It's a three-page document. Can you take a

2 moment to look it over?

3 A Uh-huh.

4 Q Do you recognize this document?

5 A Yes, I do.

6 Q And looking over the document and just reading what it

7 says, does this look to be the document that Mr. McNiel was

8 reading off of during that meeting?

9 A Yes.

10 Q Okay. And then looking on the third page of the document,

11 is there a line for your signature?

12 A Yes.

13 Q Is your signature on the line?

14 A No.

15 Q That's where it says refuse to sign?

16 A Yes.

17 Q Okay.

18 MS. WEST: At this point, General Counsel would like to

19 offer General Counsel Exhibit 6.

20 MR. SWIDER: No objection.

21 JUDGE AMCHAN: It's received.

22 (General Counsel Exhibit Number 6 Received into Evidence)

23 MS. WEST: Thank you.

24 Q BY MS. WEST: Okay. Now, have you ever seen other

25 employees leave the line during a skip or to go to the
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1 restroom?

2 A Yes.

3 Q Does this happen very often?

4 A Yes, it does.

5 Q Now, the day that you left the line during the skip to go

6 wash your hands, were any other -- did any other employees

7 leave the line?

8 A Yes, several of -- had least --

9 Q And you --

10 A I don't --

11 Q Do you recall whether any of these employees went, to your

12 knowledge?

13 A Not to my knowledge. I don't know where they went.

14 Q Now, to your knowledge, have -- have employees been

15 disciplined -- do you know of any employees who have been

16 disciplined for leaving the line during a skip or to go to the

17 restroom?

18 A Not to my knowledge.

19 Q Okay. Have you ever seen employees argue or exchange

20 words at work?

21 A Yes.

22 Q Can you tell me about some of those incidents that you

23 personally have seen?

24 A Well, on several incidents, but in my bread wrap

25 department I've seen Nadine Pugh have several arguments with --
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1 Nadine Pugh have several arguments with other employees.

2 I've also seen her during the time that Tony Hagood came,

3 he came -- Tony came -- Tony Hagood came up to the line to tell

4 her something. And I guess whatever it was she didn't like it

5 and she hollered at him and told him to get out of her face

6 before she does something and it's force. To my knowledge, he

7 went on.

8 Q He actually got out of her face?

9 A Yes.

10 Q Okay. Now, do you know whether she was disciplined for

11 that incident?

12 A Not to my knowledge.

13 Q Okay. And did you have any reason to believe that she was

14 suspended, any long period she was out of work, anything like

15 that?

16 A I never seen her missing days.

17 MS. WEST: Nothing further.

18 MR. SWIDER: I would like to take a look, please, at any

19 affidavits.

20 MS. WEST: Your Honor, we have some affidavits that are

21 pretty remote in time from the 2014 hearing. We've got one

22 from December 2011, February 2013, June 2013, and August 2013.

23 And they're not particularly relevant to her testimony today.

24 And then, of course, I've also got two that are relevant to her

25 testimony today that I'll provide to Mr. Swider.
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1 MR. SWIDER: That's fine. I assume the others were in

2 connection with the February 2014 hearing?

3 MS. WEST: Yes, sir.

4 JUDGE AMCHAN: Before we go off the record -- so the

5 February 2014 hearing was about?

6 MS. WEST: In part it was about the General Counsel -- the

7 Joint Exhibit that we introduced.

8 JUDGE AMCHAN: Yeah.

9 MS. WEST: I believe it's Joint Exhibit 3 was a write up

10 issued to Ms. Briggs in 2013 regarding leaving the line to go

11 to the restroom. And that was one of the allegations that was

12 heard at the 2014 hearing.

13 JUDGE AMCHAN: Now, what about the withdrawal recognition?

14 MS. MOHNS: That was part -- Your Honor, may I be heard,

15 Your Honor? I was -- Mr. Swider and I tried that earlier case.

16 That case dealt with events leading up to the withdrawal of

17 recognition, captive audience meetings, other activities which

18 were allegedly enhanced, the employee disaffection, and then

19 the withdrawal of recognition in July of 2013.

20 Ms. Lorraine Marks, at that time was Marks, suspension

21 discipline and final warning discipline that were in May of

22 2013. And also some warning, written discipline that was

23 issued to Sandra Phillips and other employee and it also dealt

24 with interrogation allegations.

25 JUDGE AMCHAN: So there was only one ULP hearing that's
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1 relevant to this case?

2 MS. MORNS: Correct.

3 JUDGE AMCHAN: Got you. Okay. All right. So you're

4 going to give him --

5 MS. WEST: Yes, I have.

6 JUDGE AMCHAN: -- two affidavits.

7 MS. WEST: Yes, I have.

8 JUDGE AMCHAN: We can go off the record.

9 MS. WEST: One affidavit -- I'm sorry, Your Honor.

10 JUDGE AMCHAN: Go ahead.

11 MS. WEST: I have one affidavit from February 18th, 2016,

12 four pages long and then one affidavit from March 2nd, 2016,

13 which is nine pages long.

14 JUDGE AMCHAN: Okay. Go off the record.

15 (Off the record at 12:41 p.m.)

16 CROSS-EXAMINATION

17 Q BY MR. SWIDER: Ms. Briggs, is it now Briggs?

18 A Yes.

19 Q All right. I have a few questions for you and I want to

20 begin with something you testified to. Please take a look at

21 General Counsel Exhibit 6 which is your discharge document.

22 And I believe you testified that you refused to sign this,

23 correct?

24 A Yes.

25 Q And you refused to sign it because everything on it was
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1 not the truth? Is that what you testified to?

2 A I didn't believe everything.

3 Q Right. And the reason you didn't sign it is because it

4 wasn't totally true, correct?

5 A Yes.

6 Q And if it was totally true would you have signed it?

7 A Yes.

8 Q Okay. And take a look at General Counsel Exhibit 5. Does

9 that bear your signature?

10 A Yes.

11 Q Okay. With respect to Mr. Hagood isn't it the case that

12 he had just started working a couple of weeks before he wrote

13 you up or saw you eating bread on the line?

14 A Yes.

15 Q And do you remember whether he had had a meeting with

16 employees including yourself just after he was hired making it

17 clear that there would be no more eating on the line permitted?

18 A I remember him having a meeting, yes.

19 Q Okay. And yet you did eat off the line, did you not, on

20 February or I'm sorry, October the 8th as you've testified to?

21 A Yes.

22 Q And you knew because you'd worked there a long time that

23 there are rules against eating out on the production floor, did

24 you know that?

25 A Yes.
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1 Q Okay. And I will hand you, although I'm sure you're

2 familiar with them, do you see in front of you Joint Exhibit 2?

3 MS. MOHNS: No, I don't think she has that.

4 MR. SWIDER: Okay. Can we get that to her?

5 JUDGE AMCHAN: I got them.

6 (Counsel Confer)

7 Q BY MR. SWIDER: And these purport to be pages out of the

8 employee handbook. Did you receive a copy of the employee

9 handbook while you worked for Southern Bakery?

10 A Yes.

11 Q And did you even sign off on having received that

12 handbook?

13 A I don't remember.

14 Q It's been a long time.

15 A Yeah.

16 Q Let me hand you now what will be marked as Employer's

17 Exhibit 3, I believe.

18 (Employer Exhibit Number 3 Marked for Identification)

19 (Counsel confer)

20 Q BY MR. SWIDER: Is that your signature --

21 A Yes.

22 Q -- acknowledging that you did receive the handbook?

23 A Yes.

24 MR. SWIDER: I would move at this time for the admission

25 into evidence of Employer's Exhibit 3.
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1 MS. WEST: No objection.

2 JUDGE AMCHAN: Received.

3 (Employer Exhibit Number 3 Received into Evidence)

4 Q BY MR. SWIDER: And then, looking at the rules that were

5 part of the handbook which is that Joint Exhibit 2 that the

6 judge gave you. If you look at page 15 item number 5, that

7 does say "Eating is not allowed in production areas," does it

8 not?

9 A Yes.

10 Q Okay. And if you look at Rule B-3 on page 19 it says

11 that, "Eating or drinking with the exception of company-

12 provided liquids outside of production or distribution facility

13 break areas, employees must use the break area for meal

14 consumption." Again, that requires not -- or that prohibits

15 you from eating food in the production area does it not?

16 A Yes.

17 Q And you really -- you freely admitted that you had done

18 what Tony saw you do which was take a piece of the apple swirl

19 bread and eat it, correct?

20 A Yes.

21 Q But what your testimony was and what you said to him and

22 what you ultimately said to Eric was everybody does it,

23 correct?

24 A Yes.

25 Q And today you even I think talked about some supervisors
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1 who did it?

2 A Yes.

3 Q And you gave us those names?

4 A Yes.

5 Q But during the investigation when you were asked what

6 employees had done it, you didn't give any names, did you?

7 A I didn't give any names, no.

8 Q Right.

9 JUDGE AMCHAN: Are we talking about the company's

10 investigation or --

11 MR. SWIDER: Yes, I'm sorry. The company's investigation.

12 JUDGE AMCHAN: -- not when she talked to the GC? You're

13 talking about the company's --

14 MR. SWIDER: Yes, exactly.

15 JUDGE AMCHAN: All right.

16 Q BY MR. SWIDER: When you talked to Eric McNiel about this

17 incident and you were getting written up for it he asked you

18 what other employees had done that and you didn't give any

19 names, correct?

20 A No, I didn't.

21 Q Right. And he asked you for names of supervisors and you

22 didn't give any supervisor names at that time did you?

23 A No.

24 Q And with respect to other employees that you had seen

25 eating on the line before, I assume those incidents that you
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1 described happened before Tony Hagood was hired?

2 A And during too, also.

3 Q Okay, so one --

4 JUDGE AMCHAN: I'm sorry. I didn't hear your answer.

5 MR. SWIDER: She said also during -- she said during, too,

6 I believe.

7 THE WITNESS: Yes. I

8 Q BY MR. SWIDER: All right. So after Tony had the meeting

9 with employees telling them that he wouldn't permit that

10 grazing and was it before you ate on the line or was it after

11 that he saw others do the same thing?

12 A I didn't hear that in the meeting that's -- the eating the

13 bread.

14 Q I understand that but tell me more about others that he

15 saw eating on the line that didn't get written up for it so far

16 as you're aware of?

17 A No.

18 Q Who did he see eating on the line that didn't get written

19 up for it? And I'm talking about Tony Hagood.

20 A I don't know if he seen anyone.

21 Q Okay. And that was my question to you.

22 A Uh-huh.

23 Q Were you aware of anybody else that Tony Hagood saw eating

24 food on the line? And the answer is no?

25 A No, he -- no, he didn't, no.
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1 Q Okay. And when you described or named other supervisors

2 during your testimony today who you said had eaten off the

3 line, you didn't include Tony Hagood did you?

4 A No.

5 Q Because you've never seen him eat off the line have you?

6 A No.

7 Q Now you testified in a Board hearing like this in February

8 of 2014; is that correct?

9 A Correct.

10 Q And aside from the incidents we're talking about today,

11 you getting written up and getting a last chance agreement for

12 eating food off the line, and you were being terminated for

13 your confrontation with Ashley, had you had any other

14 discipline since February of 2014?

15 A No.

16 Q Now in connection with the final warning you received in

17 May of 2013, and you had had that in front of you as Joint

18 Exhibit 3. As I re -- and I'm sorry. Do you have that in

19 front of you? Thank you. Now at that time you were written up

20 for leaving your work area without permission; is that correct?

21 A Correct.

22 Q And is that your signature on the third page?

23 A Yes.

24 Q As part of Mr. McNiel's investigation relative to your

25 having been alleged to have eaten off the line, did he meet
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1 with you on a couple of occasions to get your side of the

2 story?

3 A Yes.

4 Q Okay. And did you sign a couple of statements in

5 connection with those meetings?

6 A Yes.

7 Q All right. I'm going to hand you now what'll be marked as

8 Employer's Exhibit 4.

9 (Employer Exhibit Number 4 Marked for Identification)

10 MR. SIMMERLY: Can I have one for me, sir?

11 MR. SWIDER: I don't have any for you but I will have -- I

12 will make copies. And I think you have everything else up to

13 this point, right, do you not?

14 MR. SIMMERLY: Yes, sir.

15 Q BY MR. SWIDER: Is this one of the statements that you

16 signed after talking with Mr. McNiel?

17 A Yes.

18 Q Okay. And this is pretty much what you've testified to

19 today that you've said. "I'm not the only who did it.

20 Employees do it all the time."

21 A Yes.

22 MR. SWIDER: We would move at this time for the admission

23 into evidence of Employer's Exhibit 4.

24 MS. WEST: No objection.

25 JUDGE AMCHAN: It's received.
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1 (Employer's Exhibit Number 4 Received into Evidence)

2 Q BY MR. SWIDER: I'm going to hand you now what will be

3 marked as Employer's Exhibit 5.

4 (Employer Exhibit Number 5 Marked for Identification)

5 Q BY MR. SWIDER: Do you recognize this document, Ms.

6 Briggs?

7 A Yes.

8 Q Okay. And is that your signature at the bottom of the

9 page, the mid to the bottom of the page?

10 A Yes.

11 Q And did you read this before you signed it?

12 A Yes.

13 Q Okay. So one of the questions at number 2 is the

14 question, have you eaten -- done it before and you said yes,

15 have before with apple swirl only. Is that what you said?

16 A Yes.

17 Q So you had done it before but only with apple swirl?

18 A Yes.

19 Q Okay. Okay. And this, too, was a situation which you

20 were asked about whether -- who the other employees were and

21 the other supervisors were and you didn't name those people,

22 correct?

23 A No.

24 JUDGE AMCHAN: I'm a little unclear. Did Mr. McNiel ask

25 you the names of the other people that you'd seen?
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1 THE WITNESS: He asked me and I just told him everyone in

2 bread route.

3 JUDGE AMCHAN: Okay. He asked you and but you didn't --

4 THE WITNESS: I didn't give him --

5 JUDGE AMCHAN: -- you said everyone you didn't -- okay.

6 Name names.

7 THE WITNESS: Yes. Yes, sir.

8 Q BY MR. SWIDER: And to be clear, he asked you who those

9 people were, the names of people, and you didn't give him those

10 names?

11 A I didn't give him any names. I said everyone and --

12 Q And was Mr. McNiel also new to the company?

13 A Yes, he was.

14 Q Okay. And if our records show that he was hired in early

15 October of 2015 would that be about right to you?

16 A Yes.

17 Q At about the same time that Mr. Hagood was hired?

18 A Yes.

19 Q Okay. So neither Mr. Hagood nor Mr. McNiel were around or

20 working for the company when you testified before the board in

21 February of 2014? Is that correct?

22 A Correct.

23 Q Okay. And you hadn't met them or heard anything about

24 them until they started working for Southern Bakeries in the

25 fall of 2015, correct?
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1 A Correct.

2 Q Now with respect to --

3 JUDGE AMCHAN: Did you want to move for admission of R-5?

4 MR. SWIDER: Yes.

5 JUDGE AMCHAN: I don't think you -- I don't think you did.

6 MR. SWIDER: Thank you for that. I would move at this

7 time for the admission into evidence of Employer's Exhibit 5.

8 MS. WEST: No objections.

9 JUDGE AMCHAN: It's received.

10 (Employer Exhibit Number 5 Received into Evidence)

11 Q BY MR. SWIDER: Now if you would look at, again, the last

12 chance agreement that you received as Joint Exhibit 5? Now at

13 the time you received -- do you have that? I'm sorry, Ms.

14 Briggs.

15 A Yes.

16 MS. WEST: And I'm sorry, just to clarify.

17 MR. SWIDER: Yes.

18 MS. WEST: Is this Joint Exhibit 5 or GC Exhibit 5?

19 MR. SWIDER: It must be GC Exhibit 5.

20 MS. WEST: Okay, thanks.

21 MR. SWIDER: Thank you.

22 Q BY MR. SWIDER: You have GC Exhibit 5?

23 A Yes.

24 Q Okay. And that's the last chance agreement dated October

25 16th, 2015, correct?
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1 A Correct.

2 Q Do you see at the end of that, Ms. Briggs, the statement

3 "If you do not agree with this decision in accordance with our

4 open door/complaint policy you may file a written complaint

5 appeal within five days of this disciplinary action which will

6 be submitted to the acting director of manufacturing." Were

7 you aware that the company had a complaint procedure or way to

8 challenge discipline if you disagreed with it?

9 A Yes.

10 Q Okay. And is there -- is that complaint procedure, to

11 your recollection, in the handbook itself?

12 A I don't know.

13 Q Let me give you what will be marked as Employer's Exhibit

14 6.

15 (Employer Exhibit Number 6 Marked for Identification)

16 Q BY MR. SWIDER: Do you see -- as I've handed you

17 Employer's Exhibit 6, do you see at the bottom of the first

18 page the complaint procedure? Do you see that, Ms. Briggs?

19 I'm sorry.

20 A At what?

21 Q It's at the bottom of page 28 in Employer Exhibit 6. It's

22 the first page at the bottom. It says "Complaint procedu're

23 non-bargaining unit employees."

24 A Yes.

25 Q Okay. And since July of 2013 there's been on bargaining
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1 unit at the facility has there?

2 A No.

3 Q Okay. So did you understand this complaint procedure

4 consistent with the complaint procedure on the discipline form

5 gave you the opportunity to complain or file a challenge to the

6 discipline, correct?

7 A Right.

8 Q And you didn't file any challenge did you?

9 A No.

10 MR. SWIDER: I would move at this time for the admission

11 into evidence of Employer's Exhibit 6.

12 MS. WEST: And I'm going to have to object. It's not

13 clear to me what this document is that we're looking at. It's

14 not --

15 MR. SWIDER: It's, I'm sorry, it's two pages out of the

16 employee handbook. As you can see it's the same page

17 designations as the other pages we had from the employee

18 handbook.

19 MR. SIMMERLY: Do I get it, too?

20 JUDGE AMCHAN: Do you still have --

21 MS. WEST: Okay, that's fine. And I just wanted to make

22 sure I understand I understood what I was looking at.

23 JUDGE AMCHAN: Okay. R-6 is received.

24 (Employer Exhibit Number 6 Received into Evidence)

25 Q BY MR. SWIDER: Okay. I want to take you now, Ms. Briggs,
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1 to the incident in February of 2016 involving Ms. Hawkins.

2 Were you at a meeting in January of 2016 where and this would

3 have been a meeting probably individually with Eric McNiel and

4 Tony Hagood in which all employees were told that the company

5 would no longer, well, that the company would not permit any

6 kind of harassment of other employees? Do you remember such a

7 meeting?

8 A Yes.

9 Q Okay. And did you actually sign off on your attendance at

10 that meeting?

11 A Yes.

12 Q I'm handing you what has been marked as Employer's Exhibit

13 V.

14 (Employer Exhibit Number 7 Marked for Identification)

15 Q BY MR. SWIDER: Is that your signature on the second page?

16 A Yes.

17 Q Okay. And take a moment to read that. Was this read to

18 you aloud at the time it was given to you, do you recall?

19 A Yes.

20 Q And you knew that the company already has a rule against

21 harassment, correct?

22 A Correct.

23 Q And was that rule given to you again at the time of this

24 meeting?

25 A Yes.
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1 Q And above your signature, follow with me if you would, "My

2 signature below confirms that I have received a copy of

3 facility rules and policy against harassment for the purpose of

4 reaffirmation of required workplace conduct. I confirm that

5 management has appealed to me for my cooperation with

6 applicable rules and policies. I understand/acknowledge that

7 failure to comply with" -- I'm sorry, "that failure to comply

8 with also constitutes insubordination and immediate suspension

9 and disciplinary action up to and including immediate

10 discharge." So you knew that if you violated the harassment

11 policy after this meeting that would also be considered be

12 insubordination as well as a policy violation for harassment,

13 correct?

14 A Yes.

15 Q All right.

16 MR. SWIDER: I would move at this time for the admission

17 into evidence of Employer's Exhibit 7.

18 MS. WEST: No objection.

19 JUDGE AMCHAN: Received.

20 (Employer Exhibit Number 7 Received into Evidence)

21 Q BY MR. SWIDER: And if I can take you one more time to

22 Joint Exhibit 2 just so we're clear that that's the rules and

23 regulations again. Do you have that? This one is Joint

24 Exhibit 2. I'll give you mine.

25 A I got it.
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1 Q Just for quick -- you have it?

2 A Yeah, I got it.

3 Q Turn to page 17 please. At the bottom of the page it's

4 marked. And the non-harassment rule referenced in the meeting

5 held with you that we just talked about is that Rule A-5? Is

6 that the rule against harassment so far as you're aware?

7 A Yes.

8 Q That is the harassment rule, correct?

9 A Yes.

10 Q Okay. So let me turn your attention to the incident

11 involving Ashley Hawkins. Now as I understand it, you felt

12 that Ashley was upset with you because you had turned her in to

13 Bob Buckley for eating food on the line; is that correct?

14 A Correct.

15 Q Do you know whether she was disciplined for that event or

16 not?

17 A No. No.

18 Q Do you know whether Buckley ever talked with her about

19 that?

20 A No, I just assumed he did.

21 Q Okay. So when you talked to Lorraine about Ashley being

22 upset with you, that's because you assumed she knew that you

23 had turned her in to Mr. Buckley; is that correct?

24 JUDGE AMCHAN: I didn't understand the question.

25 MR. SWIDER: Okay.
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1 JUDGE AMCHAN: Becau --

2 Q BY MR. SWIDER: Okay, so if you recall the testimony and

3 I'll ask you again, you felt that Ashley was upset with you

4 because you had turned her in to Bob Buckley, correct?

5 A Correct.

6 Q But that was an assumption because you don't know whether

7 Buckley ever talked with her about that, correct?

8 A I don't know for sure.

9 Q Right. And she never said anything to you about being

10 disciplined for eating bread on the line or your turning her

11 in, did she?

12 A Not to me she didn't.

13 Q Right. So when she would roll her eyes, you assumed that

14 was because she was mad at you over the Buckley incident,

15 correct?

16 A Correct.

17 Q But you had no idea whether he had ever talked with her or

18 whether she had been disciplined for that, correct?

19 A Correct.

20 Q All right. Now on the day of February the 8th which is

21 when this incident occurred, you felt that Ashley was mad at

22 you didn't you?

23 A Yes.

24 Q Yes. And when you had to wash your hands you did have

25 another option, did you not? You didn't have to go over to the
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1 bread scaling area? You could have gone to the break room; is

2 that correct?

3 A Yes, but it would have been farther.

4 Q And so when you leave the production area, the bread line

5 area, you've got these conveyor belts and you go off to the

6 left where you could go to the break room and there's a --

7 there's also a wash area there, is there not, where you could

8 wash your hands even outside the women's restroom. Isn't there

9 a washstand in the break room?

10 A Yes, inside the break room.

11 Q Right.

12 A All the way down, yeah.

13 Q So you could have gone there to wash your hands but you

14 went to the bread scaling area and when you went to the bread

15 scaling area you could see that Ashley was there, couldn't you?

16 A I never paid any attention to her being there.

17 Q Okay. But you could see her at some point before you got

18 to that washbasin?

19 A I didn't see her. No, I didn't.

20 Q You didn't see her at all until she jumped out in front of

21 you or how is it that you didn't see her at all if she's

22 standing in your path?

23 A I -- once I got over there I saw her. I didn't see her

24 before I left walking to the area.

25 Q Okay. Now you could have. You had a clear vision --
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1 A Yeah, if I had been looking, yes.

2 Q Okay.

3 A Yes.

4 Q And so prior to the point that she supposedly moved in

5 front of you, you did see her?

6 A Yes.

7 Q And you could have turned around and gone the other way

8 given that you knew that she wasn't or you thought that she

9 wasn't happy with you and there could be a confrontation,

10 couldn't you have?

11 A No. No.

12 Q Why could you not have seen her, turned around, and gone

13 the other way?

14 A Because when I through there was plenty of room, plenty of

15 room for where I went through.

16 Q All right. But that wasn't my question. You said that

17 you did see her before you ran into her and she walked in front

18 of you or moved in front of you.

19 A Yes.

20 Q And at the point you saw her, it's a simple question, you

21 could have turned around and gone back to the other wash area,

22 couldn't you?

23 A I could have.

24 Q Okay.

25 A Yes.
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1 Q Now in terms of what she was going at the time, she was

2 talking with Eugene Hopson; is that correct?

3 A Correct.

4 Q And do you get along with Eugene Hopson?

5 A Yes.

6 Q You've never had any disputes with him, no problems with

7 him at all?

8 A Never.

9 Q All right. So you don't know of any reason that he would

10 have to lie about you?

11

12

13

MS. WEST: Objection. Calls for speculation.

MR. SWIDER: There's no speculation, Your Honor.

JUDGE AMCHAN: No, overruled.

14 MR. SWIDER: It's do you have any -- yes.

15 Q BY MR. SWIDER: You don't know of any reason that he would

16 have to lie about you do you?

17 A Not that I know of.

18 Q Okay. Because as you testified you got along, you hadn't

19 any problems with him, correct?

20 A Correct.

21 Q All right. And so as you're walking towards that wash

22 area, it's a -- I know what the wash area looks like, were they

23 standing right in your immediate path or were they standing off

24 to your left?

25 A They were off -- they were off to the right. I came down
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1 the left. They were off to the right.

2 Q Okay. And we're not talking about left and right. I'm

3 talking about as you were walking towards the wash area, the

4 wash basin, and picture that right in front of you. Weren't

5 they off to the left of where you were headed?

6 A Now I don't understand what you're saying.

7 Q Okay. Let me hand you, if I may, an exhibit that might

8 help you in that regard. I'm going to hand you now what will

9 be marked as Employer's Exhibit 8.

10 (Employer Exhibit Number 8 Marked for Identification)

11 Q BY MR. SWIDER: Let me give you a minute to get oriented

12 to what I've just handed you. Does this look at all familiar

13 to you?

14 A Not on paper it don't.

15 Q Okay. Well, let me just try to take this and perhaps I

16 won't be successful. But let's both have our pages such that

17 on the top of my page, I have it sideways. It says packaging

18 area. Do you see that?

19 JUDGE AMCHAN: No, hold it the other way. There.

20 THE WITNESS: Yes.

21 Q BY MR. SWIDER: Okay. And then, at the bottom of the page

22 it will be for you to see office and plant layout. That'll be

23 legible. It won't be upside or sideways. It says office and

24 plant layout the bottom of the page now, correct?

25 A Yes.
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1 Q Okay. My understanding is that that packaging area is

2 where you normally work and that those are the conveyor belts

3 that are in that finished product line or the breadline where

4 you work. Do those look at all familiar to you?

5 A No, not on this paper I can't.

6 Q Okay.

7 MR. SWIDER: And, Your Honor, I don't know whether it

8 would be helpful at all for me to approach the witness to try

9 to explain to her and get a sense of what happened or where she

10 was at the time through this diagram?

11 JUDGE AMCHAN: That's fine with me.

12 MR. SWIDER: Okay.

13 JUDGE AMCHAN: I mean, maybe Counsel --

14 MR. SWIDER: Maybe futile --

15 JUDGE AMCHAN: -- the General Counsel wants to --

16 MR. SWIDER: Right.

17 JUDGE AMCHAN: -- join you.

18 MR. SWIDER: Sure.

19 JUDGE AMCHAN: I think just let me anticipate.

20 MR. SWIDER: Yes.

21 JUDGE AMCHAN: If she's going to say -- what happens with

22 these kind of things is people go I was here. They were there.

23 MR. SWIDER: Yes. I'll make that clear.

24 JUDGE AMCHAN: I would just A, B, C.

25 MR. SWIDER: Yes.
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1 JUDGE AMCHAN: Have her mark so --

2 MR. SWIDER: Okay.

3 JUDGE AMCHAN: -- so you know, if she -- if you ask her

4 her location A. Something else B.

5 MR. SWIDER: Very good. Let me get a pen for that

6 purpose.

7 Q BY MR. SWIDER: All right. And I'm not sure, Ms. Briggs,

8 whether this will make sense to you at all but let me just show

9 you what I -- what I think is on this paper for a moment. I

10 think that you generally work in this area right here and that

11 for you to go wash your hands at this hand wash area here, you

12 would leave this area. You'd have to go to the right and then,

13 you pretty much follow this line right to the bridge shown and

14 to this hand wash area.

15 On the other hand, if you went to the break room you'd go

16 out of your area, the packaging area, and you'd go off to the

17 left, the far left of the diagram, and you could wash your --

18 use this restroom here. Is -- does any of that look familiar

19 to you?

20 A Okay. Are you showing me -- because we were on two

21 different lines. We have the area where I was at, seven and

22 eight, it's on there. Then we have a line one and two so which

23 areas are you --

24 Q My area -- the area that I, you know, believe from all the

25 testimony that you were working, normally worked, on February
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1 the 8th would be this area right here.

2 A Okay.

3 Q And then, what you did was you went out this way because

4 you can't -- you couldn't get to the -- this hand wash in the

5 bread scaling area by going this way because you've got the

6 conveyor line in front of you. So you had to go out to your

7 right and then, straight down to this hand wash area. Does

8 that make sense to you or is that accurate?

9 A No, I would have went to the left.

10 Q Okay. So you had gone this way?

11 A Yes. To the -- from around where the line seven and eight

12 where we were working at, I would have been going to the left.

13 It would have been farther for me to go to the break area.

14 Q No, no, that wasn't my question. My question was on the

15 day that you had the incident with Ashley, did you go to this

16 hand wash area to wash your hands?

17 A Is that the one in shop?

18 Q Yes. The bread shop, see?

19 A Yes.

20 Q Is that where you went?

21 A Yes.

22 Q Are you starting to orient to this diagram?

23 A Okay.

24 Q All right, so if I were to put an A here would that be

25 where you were working on that day? If I put an A right here
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1 for instance?

2 A I was on line eight. I don't know about that paper. I

3 mean, I'm not --

4 Q Okay, okay. All right. So you wouldn't -- you would

5 never do that? And as you were going down through the bread

6 shop to the hand wash area is this the hand wash that you used?

7 A Yes. It's the only one that's in the shop area, yes.

8 Q And would you have had a straight walk down to that hand

9 wash area?

10 A Yes.

11 Q And where on this, if you would mark this maybe with an A,

12 were Eugene and Ashley standing? Were they standing right

13 here?

14 A Yeah, no because this is showing where the mixer at. This

15 hand wash is across from the mixer. They're in the middle

16 of -- they were in the middle.

17 Q So they were off this way?

18 A Yeah, over where the -- do you have anything wrote on

19 there where they keep the --

20 Q Now I'm not sure this is really productive here.

21 JUDGE AMCHAN: Yeah.

22 MR. SWIDER: Thank you. I will withdraw this exhibit at

23 this time.

24 (Employer Exhibit Number 8 Withdrawn)

25 JUDGE AMCHAN: You going to move for its admission anyway?
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1 MR. SWIDER: No.

2 JUDGE AMCHAN: But I'll hold on to a copy in case it comes

3 up again.

4 MR. SWIDER: All right. It may.

5 MR. SWIDER: Where does this go? Just hang on to that.

6 MR. SIMMERLY: May I request that on my copy if you made

7 any additional notations that mine would include that?

8 MR. SWIDER: Absolutely.

9 JUDGE AMCHAN: Right.

10 MR. SWIDER: And this point, there were no notations on

11 it.

12 MR. SIMMERLY: Thank you.

13 MR. SWIDER: All right.

14 Q BY MR. SWIDER: All right. So again, to go back to your

15 testimony, you could have -- could you have walked around them?

16 There were plenty of open areas. You could have walked around

17 them to go to the wash basin, correct?

18 A It was one open area, yeah.

19 Q Okay. And your testimony is that you did walk between the

20 two of them?

21 A No, I did not.

22 Q Okay. So what you're saying is that as you were walking

23 to that wash area where you washed your hands, were they on the

24 left of you or the right of you? And let me back up. Strike

25 that. Was Ashley on the left of you or the right of you?
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1 A She was on the -- to the right.

2 Q All right. She's off to the right. And was Eugene

3 farther to the right?

4 A They were standing directly in front of each other.

5 Q Okay. And so they were both on your right?

6 A Yes.

7 Q And were you walking towards Ashley's back or her front?

8 A I was coming from the back.

9 Q In other words so you could see her back as you were

10 heading to the wash area?

11 A Yes.

12 Q And did she then have to turn around to see you?

13 A Yes, she did.

14 Q So she turned her head around --

15 A She did.

16 Q -- and she saw you and then, what did she do?

17 A When as I went to approach to go by her, that's when she

18 did like this.

19 Q And when she did like this to have this on the record, it

20 looks like you sludged (sic) or, you know nudged yourself off

21 to your left?

22 A No, I'm saying she moved over not me.

23 Q Okay. I know but I'm trying to -- you made a gesture --

24 JUDGE AMCHAN: Well, basically, she says she leaned into

25 you?
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1 MR. SWIDER: Right.

2 THE WITNESS: Yes.

3 Q BY MR. SWIDER: So if she leaned into you and her back was

4 facing you, what did she do, turn around and then, lean into

5 you?

6 A She had looked back. She seen me coming.

7 Q So she turned around when you were coming?

8 A Yes.

9 Q And you kept coming, right?

10 A Yes.

11 Q And did she then bump into your right shoulder or your

12 left shoulder?

13 A She bumped into my -- she was standing this way and as I

14 was coming through, she leaned over into my arm.

15 Q And my question is because the court reporter will never

16 get down what you just did, did she bump into your right

17 shoulder?

18 A It was my right shoulder, yes.

19 Q Your right shoulder? And with her left shoulder --

20 A Yes.

21 Q -- or her right shoulder?

22 A It had to be her left. From the way -- the direction that

23 they were standing.

24 Q Okay. So because she had turned around it would be her

25 left shoulder? Wouldn't it be her right shoulder? If she was
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1 facing you wouldn't you have bumped into each other with your

2 right shoulders?

3 A She wasn't facing me.

4 Q Okay. I'm confused because as she's coming -- as you're

5 coming down towards her, she's looking at Eugene, correct?

6 A Yes.

7 Q Then she turns around?

8 A Yes.

9 Q And she keeps her body faced the other direction so she's

10 just turning her head around to the left to see you coming?

11 A She had turned to the left like that.

12 Q Okay. And so while her back is to you, she scoops in

13 front of you and bumps into you?

14 A Yes, she did.

15 Q So she bumped into you with her back?

16 A It was mostly her shoulder.

17 Q But it would be the back of her shoulder if she never

18 turned around?

19 A Right. She moved over and our shoulders bumped.

20 Q Okay. So she sees you coming. You're coming on her left

21 side and she doesn't turn her body around but she slides in

22 front of you so that her left shoulder hits your right

23 shoulder?

24 A Right.

25 Q Okay. And Eugene Hopson would have been there to see this
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1 happen wouldn't he?

2 A Well, he said he was, yes.

3 Q He was there. Well, I mean, he was there, wasn't he, at

4 the same time this happened?

5 A Yes, but he made two different stories.

6 Q I'm not asking you about any stories he made up or said.

7 I'm asking you was he there when this happened?

8 A Yes, he was.

9 Q Okay. And he was talking to Ashley when this happened?

10 A Yes.

11 Q Okay. Now when you left your area, there was a skip,

12 correct?

13 A Correct.

14 Q So you didn't seek permission to leave the area; is that

15 correct?

16 A Not to go in shop, no.

17 Q All right. To go wash your hands, to go where Ashley was

18 at that time, you didn't get permission to leave your line, did

19 you?

20 A No.

21 Q And you had been written up in 2013 for leaving the line

22 without permission, hadn't you?

23 A Yes.

24 Q And whether that discipline stood or not, you knew that

25 you weren't supposed to leave the line without permission; is
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1 that correct?

2 A But when we go to shop to wash our hands we don't get

3 permission to wash our hands.

4 Q All right. So you felt you didn't need permission at the

5 time --

6 A At the --

7 Q -- to go wash your hands?

8 A If we got -- if we go during a skip, we don't never have

9 to ask can we go over and wash our hands.

10 Q Okay. So and is there a -- is that just something that

11 happens or is there some rule that permits you to do that? Or

12 have you ever been told that you could do that?

13 A We never been told we couldn't go to shop to wash our

14 hands.

15 Q But all right. And you said that others left at the same

16 time you did to go wash their hands?

17 A Oh, I don't know what they did.

18 Q Okay. But you said that others you were working with left

19 during that skip?

20 A Some of them, yes, they left but I don't know where they

21 went.

22 Q Now when there's a skip, there are other things that you

23 are supposed to be doing, aren't there?

24 A Yes, we were. We had cleaned up.

25 Q All right. And who was your supervisor at the time?
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1 A Bob Buckley.

2 Q And who else did he see leave without permission, if you

3 know?

4 A I don't know.

5 Q Okay. And do you know whether Ashley was on a break or

6 not at that time?

7 A No, Ashley was in a -- she was in a skip, too.

8 Q Okay. How do you know that?

9 A Because they were down. She work in the shop area and

10 they were the ones that was down. So they had a skip area and

11 the area that she was standing in wasn't even her work area in

12 shop.

13 Q But you don't know whether she had permission from her

14 supervisor to leave her area at that time?

15 A To leave her area to come to our area?

16 Q No, she didn't come to your area. She came to that wash

17 area, the scaling area, bread scaling area, but you don't know

18 whether she had permission to do that or not?

19 A No, I don't.

20 Q You don't know whether Eugene had permission or not?

21 A Well, Eugene was in his work area.

22 Q Okay.

23 A Uh-huh.

24 Q Do you know whether Latrosha still works for the company?

25 A No, she left. She had left before I did.
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1 Q Okay. Were you interviewed by Mr. McNiel again in

2 connection with the Ashley incident?

3 A Yes.

4 Q And were you interviewed more than one time or do you

5 recall?

6 A I was interviewed with the qu -- on February the 11th.

7 Q Were you interviewed on February the 8th?

8 A Yeah, he asked me questions, yeah.

9 Q And did you sign a paper at that time that he -- did you

10 write out a paper --

11 A Yes.

12 Q -- at that time regarding the incident?

13 A He asked me to write out -- yes.

14 Q All right.

15 (Counsel confer)

16 Q BY MR. SWIDER: MR. SWIDER: Okay. I'm going to hand you

17 now what's been marked as Employer's Exhibit 9.

18 (Employer Exhibit Number 9 Marked for Identification)

19 Q BY MR. SWIDER: Is that your handwriting?

20 A Yes.

21 Q All right. Would you read just because sometimes they're

22 hard to read people's handwriting, would you read that for the

23 record, please?

24 A It say, "I went to wash my hands. I passed by Ashley. And

25 she moved" -- I can't -- "moved like she wanted me to touch
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1 her. I washed my hands and came back. She's been picking on

2 me since about two weeks ago. I reported to Bob Buckley she

3 was eating bread and I had gotten wrote up for eating a crumb.

4 And then, when that happened, by the sink she came over in

5 bread and told Nadine, Yvette, and gonna lose her job. She's

6 been picking ever since I reported her eating bread."

7 Q Okay. And is that -- in there it says "And told Nadine,

8 Yvette that she gonna lose my job"? In other words, that did

9 she tell them that you were going to lose your job?

10 A She might have said her job. I don't know. I --

11 Q You didn't --

12 A -- it says --

13 Q -- hear talk to either Nadine or Yvette?

14 A Excuse me?

15 Q You didn't hear her say those things to either Nadine or

16 Yvette?

17 A I heard her say that she was going to lose her job.

18 Q Okay.

19 A No, she was going to lose her job.

20 Q Lose her? Okay. And so looking at this statement on

21 February the 8th it says -- you said, "She moved like she

22 wanted me to touch her." But you don't say in this statement

23 that you actually did touch her but you've testified today

24 accurately and completely as to what happened; is that correct?

25 A That she moved the -- moved over for like for me to -- for
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1 us to touch.

2 Q And you did touch?

3 A Yes, we touched, yes, when she moved over.

4 Q When you say in this statement that she's been picking on

5 me since about two weeks ago, have you testified today as to

6 how you think she was picking on you? Is there anything else

7 other than what you've testified to today?

8 A Other than rolling her eyes and --

9 Q So rolling her eyes?

10 A -- you know, and looking and checking her head and stuff,

11 you know, to that effect.

12 Q Now wait a minute, you did talk -- you did testify about

13 rolling her eyes.

14 A Yeah.

15 Q Is there something else that you thought meant that she

16 was picking on you or suggested that she was picking on you

17 other than rolling her eyes?

18 A Just rolling her eyes and the way her body -- the way she

19 was acting.

20 Q But when you say the way she was acting, we need to

21 understand what that is that makes you think that she's picking

22 on you. She never -- she didn't yell at you? She didn't touch

23 you --

24 A She didn't --

25 Q -- before this incident? She didn't threaten you in any
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1 way? She didn't even talk with you did she about the bread

2 situation?

3 A No, but her actions did.

4 Q And her actions were rolling her eyes. Anything else?

5 A Just her body language whenever she would see me.

6 Q And what is -- what did her body language -- what body

7 language did she exhibit?

8 A Just body movements whenever I passed, whenever she seen

9 me.

10 Q Okay.

11 JUDGE AMCHAN: There was some testimony I thought earlier

12 about --

13 MR. SWIDER: That was not her testimony.

14 JUDGE AMCHAN: -- about the door?

15 MR. SWIDER: About the door. That was not her testimony.

16 JUDGE AMCHAN: Okay.

17 Q BY MR. SWIDER: Anything else that exhibited in your mind

18 that she was picking on you?

19 A Other than the way her actions -- the way that she was

20 acting toward me.

21 Q Okay.

22 A That she hadn't been acting before.

23 Q Okay. Nothing else, correct?

24 A No.

25 JUDGE AMCHAN: I don't think you moved for R-9 to be
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1 admitted.

2 MR. SWIDER: Thank you. I would move at this time for

3 Employer's Exhibit 9 to be admitted into evidence:

4 MS. WEST: No objections.

5 JUDGE AMCHAN: Received.

6 (Employer Exhibit Number 9 Received into Evidence)

7 MR. SWIDER: I'm going to hand you now what has been

8 marked as Employer's Exhibit 10.

9 (Employer Exhibit Number 10 Marked for Identification)

10 Q BY MR. SWIDER: Have you seen this document before?

11 A Yes.

12 Q Is this from a follow-up interview that Mr. McNiel had

13 with you in the presence of Annette Capetillo?

14 A Yes.

15 Q And is that your signature at the bottom of the page?

16 A Yes.

17 Q So he met again with you as part of the investigation,

18 that is, Eric on February the 11th, 2016?

19 A Yes.

20 Q Okay. And is that his handwriting or yours?

21 A His.

22 Q All right. Could you read his handwriting?

23 A Yes.

24 Q Okay. And you agreed with what he had written, correct?

25 A He wrote down what I was telling him.
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1 Q Right. But then you looked at it and agreed and that's

2 why you signed --

3 A Yes.

4 Q -- it, right? Correct?

5 A Yes.

6 Q Now you ultimately were discharged for this event,

7 correct?

8 A Correct.

9 Q This is culminating.

10 MR. SWIDER: I would move at this time for the admission

11 into evidence of Employer's Exhibit 10.

12 MS. WEST: No objection.

13 JUDGE AMCHAN: Received.

14 (Employer Exhibit Number 10 Received into Evidence)

15 Q BY MR. SWIDER: Let me turn your attention again, if I

16 may, to Company Exhibit 6. This document, as I recall, was

17 read to you by Mr. McNiel; is that correct? And it's joint --

18 and I'm sorry, it's GC Exhibit 6. I'm always confusing you on

19 that and myself as well, GC Exhibit 6. Do you see that?

20 A Yes.

21 Q And was it your testimony that that was read to you by Mr.

22 McNiel?

23 A No, this was read --

24 Q I'm sorry, it's what?

25 A Let me look. This was read to me by Tony Hagood.
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1 Q Okay. And did either Mr. Hagood or Mr. McNiel or Ms.

2 Capetillo ever tell you that you were being discharged because

3 of testimony you gave to the board in February of 2014?

4 A No.

5 Q Did they ever tell you that you were being discharged

6 because of unfair labor practice charges you filed?

7 A No.

8 Q Did they ever say anything to you about union activity or

9 previous charges or previous board activity?

10 A No.

11 Q And they didn't say anything to you about that in

12 connection with your last chance agreement either, did they?

13 A No.

14 Q Did anyone tell you that you were being discharged because

15 you had met with Mr. Shelton during the investigation?

16 A No.

17 Q All right. Do you recall giving a couple of affidavits to

18 the board, Ms. Mohns and perhaps Ms. West, in connection with

19 this hearing?

20 A Yes.

21 Q Have you met with them, signed some affidavits that you

22 read and agreed with --

23 A Yes.

24 Q -- correct? All right. And I'm looking at one now --

25 MS. WEST: If I may clarify? The agent to whom she gave
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1 the affidavit --

2 MR. SWIDER: Oh.

3 MS. WEST: -- would be on the last page.

4 MR. SWIDER: And that was Ms. Rau, is that right? Is that

5 you pronounce that Rau?

6 MS. WEST: Yes, that's right.

7 MR. SWIDER: All right.

8 Q BY MR. SWIDER: Did you, and thank you very much, meet

9 with a Board Agent Rau on March 2nd of 2016?

10 A Yes.

11 Q All right. And you signed a statement with her that had

12 several pages?

13 A Yes.

14 Q Correct, all right. And I'm going to -- do you have that

15 in front of you? I want to be sure you -- I'm first looking at

16 the affidavit that has nine pages.

17 MS. WEST: All right.

18 MR. SWIDER: Okay.

19 Q BY MR. SWIDER: And I'm looking at the third page. And I

20 just want to be sure this is accurate and that you still agree

21 with it. "On or around October 2015 I was working on the line.

22 I was standing where the bread comes down. The bread was an

23 apple bread with a cookie crust on top. Bread manager Tony" is

24 that Tony Hagood?

25 A Yes.

AVTranz
www.avtranz.com • (800) 257-0885

000159



188

1 Q "Was standing there. He is new. He had only been there

2 about three weeks. On a bad piece of bread which we were going

3 to throw away anyway, I eat a little piece of bread. Bread

4 manager Tony was across a rack. Bread manager Tony said you

5 can't do that. Bread manager Tony said you are eating on the

6 line. Bread manager Tony said you can't be eating on the line.

7 I said everybody does it. Bread manager Tony said well, anyone

8 else that eats will get written up." Do you remember signing

9 off on that statement? Is that accurate?

10 A I said he told Darcelle (phonetic) that if anyone else,

11 Darcelle Ingram, that if anyone else eat on the line they would

12 be wroten (sic) up.

13 Q So when you said everybody does it, he said anybody else

14 who does it will get written up as well?

15 A Yes.

16 Q So he was telling you that --

17 A No, he didn't tell it to me. He told it to Darcelle

18 Ingram.

19 Q But you were there?

20 A No, Darcelle came to me and told me that he said it. The

21 line leader.

22 Q All right. So you don't have any kind of anything

23 about --

24 A It's a statement in there --

25 Q Darcelle?
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1 A -- about Darcelle Ingram. It should be.

2 Q No, it --

3 JUDGE AMCHAN: Well, it doesn't make any difference. I

4 mean, the --

5 MR. SWIDER: Okay.

6 JUDGE AMCHAN: -- lead communicated to her what Mr. Hagood

7 said. She understood that was Mr. Hagood's position.

8 Q BY MR. SWIDER: All right. And did you understand his

9 position to be that anybody else who eats bread off the line is

10 going to get written up for it as well?

11 A Yes.

12 Q And I'm now looking at the four-page affidavit dated

13 February 18th, 2016, again, this was Jacqueline Rau. Do you

14 recall meeting with her a second time? Or this would have

15 actually been, yeah, that would be the first time. Do you

16 recall meeting with her in February?

17 A Yes, I do.

18 Q 2016? And do you recall making this statement? "No

19 managers or supervisors ever told me that we are not allowed to

20 talk about our suspension or any discipline that we receive."

21 Is that true?

22 A I mean, what is that leading up to? Is that my -- what

23 I'm -- I don't know I just --

24 Q That would be the last sentence of your statement that you

25 then signed?
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1 A No, no manager -- no.

2 Q Right. So it's true that no manager or supervisor ever

3 told you --

4 A No.

5 Q -- that you're not allowed to talk about your discipline?

6 A No.

7 Q That's true that they never told you that?

8 A No.

9 Q All right. Okay. These notes are a little confusing.

10

11

12

JUDGE AMCHAN: Right.

MR. SWIDER: Do you understand that?

JUDGE AMCHAN: That what he said was correct, right?

13 MR. SWIDER: Correct.

14 THE WITNESS: Yeah.

15 JUDGE AMCHAN: That no man -- it is correct that no

16 manager ever told you that you were not allowed to discuss your

17 discipline with other employees?

18 THE WITNESS: Correct.

19 MR. SWIDER: Okay.

20 JUDGE AMCHAN: Got it.

21 MR. SWIDER: Got it. That's all I have.

22 MS. WEST: Your Honor, may I take a few minutes before I

23 begin my --

24 JUDGE AMCHAN: Yeah, we'll take a break.

25 MS. WEST: Thank you.
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1 (Off the record at 2:03 p.m.)

2 REDIRECT EXAMINATION

3 Q BY MS. WEST: Okay, so Ms. Briggs, we spoke earlier about

4 how you said Ashley Hawkins behavior towards you changed?

5 A Yes.

6 Q And I just wanted to clarify with you, prior to you

7 reporting the breadstick incident to Supervisor Buckley how was

8 her behavior towards you?

9 A She was always rolling her eyes and one day I might have

10 already said, I don't know, I had -- was going through -- I was

11 getting ready to go home and I was going through the breakroom

12 door and she was coming out. And she --

13 Q May I clarify my question? I should before the

14 incident --

15 A Before --

16 Q -- with the breadstick?

17 A -- oh, we --

18 Q How was her behavior towards you?

19 A Oh. It was okay.

20 Q Were y'all friendly?

21 A We spoke.

22 Q Did you and she participate in any clubs or groups

23 together?

24 A Yes, we had a tissue club. Like it's a club where, you

25 know, you buy items and people be in it. She had got it

AVTra nz
www.avtranz.com • (800) 257-0885

000163



192

1 together and I was in it with -- she had asked me to be in it.

2 Q So Ashley Hawkins organized this club?

3 A Yes.

4 Q And you said tissue club?

5 A It's like tissue, household items, washing powder, you

6 know --

7 Q Oh, okay.

8 A -- it's --

9 Q So everybody collects household items?

10 A Yes.

11 Q To exchange with other members is that --

12 A Yes.

13 Q Okay. And so she organized this exchange group and she

14 invited you --

15 A Yes.

16 Q -- to be in it? Okay. Now once you reported the incident

17 with the breadstick did Ashley Hawkins' behavior change

18 noticeably?

19 A Yes.

20 Q To you? Okay. And you mentioned a few things when you

21 and I spoke earlier. And you -- and I want to make sure this

22 is clear. You said something about the way she threw her head

23 back if I'm remembering correctly? Something about her head?

24 A Yeah, as she would pass me she would jack her head, roll

25 her eyes, and body language.
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1 Q And you said jack her head is that --

2 A No, you know, like --

3 Q Shake her head?

4 A -- like that.

5 Q I just want to make sure I'm understanding what that

6 means.

7 A Yeah. As she passed me she would roll her eyes and do

8 like that.

9

10

11

12

MS. WEST: Okay.

JUDGE AMCHAN: Kind of jerk her head to the side.

THE WITNESS: Jack, yes.

MS. WEST: Jerk her head to the side, okay. Thank you,

13 Your Honor.

14 Q BY MS. WEST: Okay. And then, you did bring up an

15 incident that was similar to the arm brushing incident?

16 A Yes.

17 Q In your earlier testimony?

18 A Yes.

19 Q Could you describe that incident again?

20 A Yes. I was going home one day and I was walking through

21 the break area door and she was coming out. And as I

22 approached -- as I got in she was walking out like this and she

23 was walking and then, if I hadn't moved, you know, she got --

24 was close to me. And if I hadn't moved we would have bumped

25 that day. But I did. I just did like that and got out the
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1 way.

2

3

JUDGE AMCHAN: Just so the record -- so --

THE WITNESS: I moved my shoulder in.

4 JUDGE AMCHAN: Right, to avoid hitting her?

5 THE WITNESS: Yes.

6 Q BY MS. WEST: Okay. All right. And that occasion, did

7 you say anything to Ms. Hawkins?

8 A No, I didn't.

9 Q Did you move into her personal space, anything like that?

10 A No, I didn't.

11 Q Okay. Okay. And now on the occasion when your shoulders

12 brushed that day, when you took the path that you took to the

13 handwashing sink, why did you choose to go that way?

14 A Because that was the closest to the sink, the way that I

15 was going it was the closest. And it was also plenty room.

16 Q And when you say plenty of room --

17 A It was plen --

18 Q -- as you testified earlier there were no walls or doors?

19 A No.

20 Q So was it a clear path?

21 A Yes.

22 Q Okay.

23 A It was a clear -- yes.

24 Q Okay. And I was able to see a picture of the facility

25 earlier and I'm just curious. The ladies washroom where the --
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1 that Mr. Swider referenced where you could wash your hands in

2 the sink?

3 A It was a long ways off.

4 Q Could you see your line from the washroom?

5 A No.

6 Q Okay. Could you see your room from the handwashing sink

7 in the shop area?

8 A Yes, I could.

9 Q Okay. Now would it take you longer to walk to the ladies

10 washroom than it would to walk to the handwashing area in the

11 shop?

12 A Yes.

13 Q Okay. Now you mentioned in your earlier testimony that

14 after Ms. Hawkins moved into your path and brushed arms with

15 you that you went the long way back from the sink?

16 A Yeah. I left and went another area. It was two different

17 directions. You can go -- it's three different directions

18 really when you go into shop you can go but also bins cover

19 some part -- areas of it but I went back around the other way.

20 Q Okay. And could you describe for me what areas you had to

21 walk through to go the long way around?

22 A I just went from the sink through the mixer area.

23 Q And why did you go the long way around?

24 A To avoid a confrontation.

25 Q With Ms. Hawkins?
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1 A Yes.

2 Q Okay. And when you and Mr. Swider were talking earlier

3 about the moment when your shoulder brushed Ms. Hawkins'

4 shoulder, I just wanted to make sure that I'm clear on exactly

5 what happened. So you testified that you were walking towards

6 her and her back was to you?

7 A Yes.

8 Q And you said she turned around?

9 A Yes.

10 Q And saw you coming?

11 A Yes.

12 Q Could you tell me what part of her body she turned around?

13 A She -- it's hard to explain. She could see me coming

14 because the way she was turned, the way they was turned, she

15 could see me coming and she had looked back. She had seen me

16 coming and once she seen me coming and once I approached to go

17 by that's when she moved over.

18 Q Okay.

19 A As if to keep, you know, just to -- she seen me coming.

20 I -- she turned around. She turned her head and seen me

21 coming.

22 Q And did she turn just her head? Did she turn any other

23 parts of her body? Maybe her shoulders or turn from the waist?

24 A No, not that I can remember.

25 Q So she turned just her head? Now at the moment that your
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1 shoulder brushed her shoulder, was her back still to you or was

2 she facing you?

3 A She was still turned from me -- back.

4 Q Her back.

5 A Uh-huh.

6 Q And the point on your body that brushed her body was that

7 just the side of your arm?

8 A Yeah, like right here.

9 Q And what part of her body did your arm brush?

10 A Our arms.

11 Q Okay, so it was just your arms that touched?

12 A Yeah. It was our arms, yes.

13 Q Okay. Okay. And you said that Ms. Hawkins and Mr. Hopson

14 were speaking and they were both to your right?

15 A Yes.

16 Q So was Mr. Hopson facing you?

17 A Yes.

18 JUDGE AMCHAN: I couldn't hear you.

19 THE WITNESS: Yes.

20 Q BY MS. WEST: Okay. So you walked past both of them on

21 your right side? They were both --

22 A They were on the right and I was on the left. As I walked

23 by they were kind of standing in front of each other. Where

24 this area over to the side was clear space.

25 Q So they were both on your right side --

AVTranz
www.avtranz.com • (800) 257-0885

000169



198

1 A Right.

2 Q -- as you walked toward the --

3 A Yes. Yes.

4 Q Okay. Okay. And did you walk between the two of them on

5 your way to the sink?

6 A No, I didn't.

7 Q Okay. Okay.

8 MS. WEST: No further questions.

9 JUDGE AMCHAN: So you're -- I just want to understand.

10 You're saying there was no friction between you and Ms. Hawkins

11 prior to the time that you reported her to Mr. Buckley?

12 THE WITNESS: No, it wasn't.

13 JUDGE AMCHAN: Do you have anything else?

14 MR. SWIDER: Yeah.

15 RECROSS-EXAMINATION

16 Q BY MR. SWIDER: And that friction now we have one more

17 incident and you -- she rolls her head. She has an attitude

18 with a jerk of the shoulder and at one point she would have run

19 into you but you avoided her? Those are the incidents; is that

20 correct?

21 A Yes.

22 Q And nothing else that would, in your mind, relate to

23 picking on you or showing an attitude, correct?

24 A That's correct nothing else.

25 Q And when you went to that wash area on February the 8th,
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1 as you just testified and I think as one of the statements you

2 signed with Mr. McNiel suggested, there was plenty of room to

3 walk around them on either side. Is that correct?

4 A Either way.

5 Q Yeah.

6 A Uh-huh.

7 Q And yet you chose to go close enough to her so that she

8 could just turn and touch shoulders with you? Is that correct?

9 A No, it's not.

10 Q All right. So you couldn't walk around her? You couldn't

11 have gone farther off to the left to avoid even being close to

12 her?

13 A I wasn't -- we wasn't close. When I come through we

14 wasn't close. It was plenty room and we wouldn't never brushed

15 if she hadn't of moved over.

16 Q So how many feet did she move over to get in your path?

17 A I don't know. She just moved over far enough to bump my

18 arm.

19 Q I know but how far were you from --

20 A I don't -- I don't --

21 Q -- she had to go three feet, five feet?

22 A I don't --

23 Q Did she have to shuffle or did she just turn into you?

24 A Well, if I'm walking down through a space and I got plenty

25 of room, if someone turn and gets in your path and your arms
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1 touch, that's -- but we had plenty -- I had plenty room to go

2 through there because if I hadn't I wouldn't have went that

3 way.

4 Q Maybe I'm missing my point here. You could have avoided

5 being even close to her and still walk around both of them to

6 get to the wash area, could you not have?

7 A I could have went -- I could have went the long way

8 around, yes.

9 Q Or you could have just -- there was plenty of room on the

10 left just to go left of them and then, come back to the wash

11 area, was there not?

12 A To go left of them?

13 Q Yeah, to -- because they're on your right. You could have

14 gone farther to the left and then, gone back to the wash area,

15 correct?

16 A No because it was in-between there it was bins. So I

17 couldn't go back that way farther to the left. I couldn't go

18 back farther to the left because it was --

19 Q So you're saying there was --

20 A -- it was --

21 Q -- an aisle-way or something blocking your path from

22 avoiding them farther to the left? I thought you said there

23 was plenty of room?

24 A It was plenty of room for me to go by them but you said

25 move to the left. If I had of moved over farther to the left I
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1 couldn't have got between to go between to get to wash my

2 hands. It was plenty of room to go the way that I was going

3 but I couldn't turn and go to the left because it was other

4 stuff, bins and things over.

5 Q There was something in your way that prevented you from

6 going farther to the left around them?

7 A Yes.

8 Q And in the diagram I have I don't see anything but you're

9 saying there's some kind of boxes --

10 A It's bins where they keep ingredients.

11 Q And what ingredients do they keep in those bins?

12 A Different -- whatever they use to mix the bread with.

13 Q Okay. And --

14 A There are several bins that sits down the line.

15 Q Let me make sure I've got the body parts that touched.

16 It's your shoulder that touched her shoulder; is that correct?

17 A It's her shoulder that touched my shoulder, correct?

18 Q All right.

19 MR. SWIDER: No further questions.

20 JUDGE AMCHAN: Okay. Can she step down?

21 MS. WEST: Yes. Thank you.

22 JUDGE AMCHAN: Okay, thank you. So you have one more

23 witness today?

24 MS. WEST: Yes, sir. And at this point, I would move to

25 admit General Counsel Exhibit number 7.
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1 witness. I don't think that it will take very long. I do know

2 that we need to be out of the room and the courthouse by 4.

3 But I think we can wrap up really quickly.

4 JUDGE AMCHAN: We'll give it a short.

5 MS. WEST: Okay. So at this time General Counsel would

6 like to call Anthony Shelton.

7 JUDGE AMCHAN: Please raise your right hand.

8 Whereupon,

9 ANTHONY SHELTON

10 having been duly sworn, was called as a witness herein and was

11 examined and testified as follows:

12 JUDGE AMCHAN: Have a seat.

13 DIRECT EXAMINATION

14 Q BY MS. WEST: Hi. Could you please state and spell your

15 name for the record?

16 A It's Anthony Shelton, A-N-T-H-O-N-Y S-H-E-L-T-O-N.

17 Q You are currently employed by the Bakery, Confectionary,

18 Tobacco Workers, and Grain Millers Union, correct?

19 A That's correct.

20 Q And what is your current positon?

21 A Vice President of the southern region.

22 Q Okay. Now during early 2016 and late 2015 what was your

23 position with the Union?

24 A International representative.

25 Q Okay. Now how long have you been with the Union?
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1 A Approximately 26 years.

2 Q Are you familiar with Southern Bakeries in Hope, Arkansas?

3 A Yes, very.

4 Q And how are you familiar with Southern Bakeries?

5 A I've been servicing it off and on since probably 2000. I

6 was -- come to the bakery quite a bit back in around 2000.

7 Q And when you say servicing, do you mean in your capacity

8 as union representative?

9 A Assisting the local union in arbitrations of any kind of

10 terminations or things that got close to arbitration, we try to

11 settle, work out. I've walked through the plant quite a bit.

12 Held several union meetings in this area.

13 Q Okay. Now are you still active at Southern Bakeries as a

14 union officer?

15 A Well, we -- it's under appeal right now. The -- in 2013

16 the company withdrew recognition and quit taking out dues.

17 Q And at the time that Southern Bakeries withdrew

18 recognition do you know how many production and sanitation

19 employees the Union represented?

20 A It was approximately 220 I believe at that time.

21 Q Okay. How are you familiar with Lorraine Marks Briggs?

22 A Yes.

23 Q And how do you know Ms. Briggs?

24 A I've been talking to her for a couple of years now and

25 I've known her from union meetings in the past. Lorraine was
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

In the Matter of:
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and
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INDIVIDUAL,
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1 JUDGE AMCHAN: Okay.

2 MR. SWIDER: We have a subpoenaed witness who is not here

3 at this point, so we'll make sure that somebody's looking out

4 for her and we'll bring in another witness.

5 JUDGE AMCHAN: Okay.

6 MR. SWIDER: But I want to be sure we've got some

7 safeguards in place if that witness -- Ms. Hawkins is on her

8 way down.

9 JUDGE AMCHAN: Ms. Hawkins, if you could stand up, I'm

10 going to swear you in. If you'd raise your right hand.

11 Whereupon,

12 ASHLEY HAWKINS 

13 having been duly sworn, was called as a witness herein and was

14 examined and testified as follows:

15 JUDGE AMCHAN: Okay. Have a seat. Be sure and keep your

16 voice up.

17 DIRECT EXAMINATION

18 Q BY MR. SWIDER: Thank you, Ms. Hawkins. My name is Dave

19 Swider and I represent Southern Bakeries and I've subpoenaed

20 you, have I not, for this hearing? You did receive the

21 subpoena to come today, correct?

22 A Yes.

23 Q So I'm going to ask you a few questions regarding your

24 employment with Southern Bakeries. But let me begin with, are

25 you presently employed?
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1 A Yes

2 Q And where do you work?

3 A Tyson.

4 Q I'm sorry?

5 JUDGE AMCHAN: I am going to need you to speak up.

6 THE WITNESS: Tyson.

7 Q BY MR. SWIDER: Tyson?

8 A Uh-huh.

9 Q And how long have you worked for Tyson?

10 A Can I ask a question? What does they have to do with

11 this?

12 Q Well, I'm just getting some background into it. So, it --

13 really that's my last question on Tyson.

14 A Almost eight months.

15 Q Okay. And did you work before that at Southern Bakeries?

16 A Yes.

17 Q And how long did you work for Southern Bakeries?

18 A Almost four and a half years.

19 Q All right. And when did you leave, approximately?

20 A June the 29th.

21 Q Of last year?

22 A Mm-hmm.

23 JUDGE AMCHAN: Ma'am, we can't have mm-hmms.

24 THE WITNESS: Yes.

25 JUDGE AMCHAN: It has to be a yes or no.
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1 Q BY MR. SWIDER: And when you worked for Southern Bakeries,

2 what was your job?

3 A I was the lead inspector on the line.

4 Q And would that be on the bread line?

5 A Yes.

6 Q Now, when you worked for Southern Bakeries, were you

7 familiar with a woman named Lorraine Marks?

8 A I mean, I knew of her because she worked there, but like

9 being familiar, no.

10 Q All right. So you didn't have any social relationship

11 with her?

12 A No.

13 Q And no special friendship or bad relationship? In other

14 words, she was just someone you knew who worked there?

15 A Yes, I knew her.

16 Q All right.

17 A Like, you know, just because she worked there.

18 Q Let me take you to an incident on February 8th, 2016. And

19 this is a situation in which you had encountered or had some

20 interaction with Ms. Briggs. Do you recall that situation?

21 A Yes.

22 Q Tell the judge, if you would, what happened on that day.

23 A Okay. We was like having downtime. That's like when the

24 product, you know, something might be wrong with the oven or

25 something wrong with the mixer and so we not doing anything
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1 besides, you know, cleaning up or something like that.

2 So, me and Eugene Hopson was in his work area in the bread

3 shop by the sealing area. That's where he works. I was having

4 a conversation with him.

5 Then Lorraine, she works in bread wrap. That's like

6 maybe, I don't know how many, you know, meters or whatever you

7 want to call it, apart it is, but it's just, you know, it's

8 like this. We could see each other, you know. So, she came

9 out of her work area, came in between me and Eugene. Standing

10 just like this, me and Eugene. She walks right between me and

11 Eugene. She pushed me with her shoulder. And I was like,

12 "Excuse you." She didn't say anything and she went on back to

13 her work area.

14 Then she was talking to Sandra. I don't know her last

15 name. I can't remember it. And they was laughing about it.

16 So me, I went to the bread supervisor, his name is Tony

17 Hagood and I told what went on. And they did the actions that

18 they was supposed to do.

19 Q All right. Let me go through that with you a little more

20 in detail. When you were talking with Eugene, you said that

21 you were, and you motioned how far apart you were, but you were

22 close to each other.

23 A Yeah. Me and him like, standing like, right together

24 like, this.

25 Q Next to each other.
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1 A Yeah.

2 Q And there would be barely enough room for another person

3 to walk between?

4 A There is no room. I mean, there is no reason why you even

5 came in between me and Eugene --

6 Q All right.

7 A -- to begin with because it's a whole lot of area if you

8 want to walk over there.

9 Q All right. So if she was going to -- do you remember

10 there was a washbasin close to where you were standing?

11 A Yes. It's a sink there.

12 Q And if she was going from her area to that washbasin from

13 where you were standing, did she need to go by you and between

14 you, at all?

15 A No, sir.

16 Q And were you standing to the left of the washbasin or the

17 right, do you remember?

18 A I mean I can't like really exactly to the left or the

19 right because it's like been a whole year.

20 Q I understand.

21 A I mean. We was just standing like two people having a

22 conversation. And, you know, the washbasin is behind us and

23 it's like a big ole' area, you had no reason to walk in between

24 us and then bump me. Then I said "excuse you" and you didn't

25 reply any way.
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1 Q All right.

2 A You just went back and you all thought it was funny.

3 Q Right.

4 A Hilarious. So I did what I was supposed to do.

5 Q And when you thought she thought it was hilarious, are you

6 referring to what?

7 A Funny.

8 Q And but what --

9 A They was joking about it.

10 Q What made you think that she was joking about it?

11 A Because they looking right at me and Eugene, laughing

12 about it. And I know that's what they was talking about

13 because you just left from over there.

14 Q All right. And so you reported that incident to Mr.

15 Hagood.

16 A Yes. And I didn't discuss it with nobody. I went

17 straight to Tony and told Tony and he took up on action like he

18 was supposed to.

19 Q All right. Now, do you have any reason to understand why

20 she did that?

21 A No, sir, I don't. Because like I said, we was no friends,

22 but it was a incident when she was in the washing powder club

23 that I had going on at the bakery, but it wasn't no confusion

24 or no, you know, conversation behind that to make her retaliate

25 to me that way. I don't know. I mean, I don't know what was
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1 her reason and I still don't know to this day.

2 Q Did you ever get in trouble from Mr. Buckley for eating on

3 the line?

4 A He told, he warned me because I can't get in trouble if

5 you didn't actually see me eat the bread.

6 Q Okay.

7 A He's just going on by 'what somebody was said.

8 Q And so did he report to you that she had said something

9 about that?

10 A No, he did not.

11 Q Uh-huh.

12 A He just said, someone said you was eating bread.

13 Q So you didn't even know who it was who said that?

14 A No.

15 Q And you didn't get in any trouble for it?

16 A No, he just told me, we're not supposed to be eating bread

17 at the line, like, you know. And I was like, I know, but I

18 wasn't even eating no bread.

19 Q So you had no axe to grind. That is you had no dispute or

20 anger, at all --

21 A No.

22 Q -- towards Lorraine Briggs.

23 A No, because see I'm the type person I don't deal with a

24 lot of people, anyway -

25 Q All right.
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1 A -- because of my attitude problem. And see, like, if I

2 would've did what I thought about doing, I wouldn't had the

3 job. I wouldn't had my job.

4 Q All right.

5 A But I was strong enough to take action like I was supposed

6 to.

7 Q And I know you said it, but let me get it straight, there

8 were many ways she could've -- there was enough room --

9 A Yes.

10 Q -- that she could've walked around you --

11 A I mean like --

12 Q -- instead of in between you.

13 A -- for example, bread shop may be big. It might be a

14 little bigger than this.

15 Q All right.

16 A So I mean you had no, no reason. There's no reason.

17 Q And when you "this," you're talking about this conference

18 room.

19 A Yes.

20 Q All right.

21 A It probably is bigger than this back there in the bread

22 shop.

23 Q So after that event and after you had explained what had

24 happed to Mr. Hagood, what happened next in terms of any

25 investigation, if anything?
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1 A I had to go to the office, write statements, and then they

2 had to talk to Eugene. And Eugene didn't even know, I mean,

3 that he didn't even know he was going to be called to the

4 office.

5 Q Uh-huh.

6 A So it wasn't no planned anything, you know, so --

7 Q So I want to back up a minute. You went to the office and

8 did you talk to Mr. McNiel?

9 A Who is that?

10 Q This is Mr. McNiel right here.

11 A Oh, okay.

12 Q Did you talk to him?

13 A Yes.

14 Q And you said that you had written out a statement.

15 A Mm-hmm.

16 Q I'm going to hand you now, what would be marked as

17 Employer's Exhibit 11.

18 (Employer Exhibit Number 11 Marked for Identification)

19 Q BY MR. SWIDER: I've handed you what's been marked as

20 Employer's Exhibit 11. Can you identify this document, Ms.

21 Hawkins?

22 A Yes.

23 Q And --

24 A I see I left a few people out of here.

25 Q But this is the statement --
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1 A Mm-hmm.

2 Q -- that you had signed at the time.

3 And when you said you left a few people out, what did you

4 mean?

5 A When she went back to her work area with the friends, it

6 was Sandra and Trosha standing over there, too.

7 Q Okay. So those were the three that you saw laughing or at

8 least she was laughing?

9 A They was in the -- yeah, with the group --

10 Q All right.

11 A -- that she was in.

12 Q All right.

13 MR. SWIDER: We would move at this time for the admission

14 of the evidence in Employer's Exhibit 11.

15 MS. MOHNS: No objection, Your Honor.

16 JUDGE AMCHAN: It's received.

17 (Employer Exhibit Number 11 Received into Evidence)

18 Q BY MR. SWIDER: In so far as you're aware, that meeting

19 that you had with Mr. McNiel was on February the 8th, if you

20 look at Employer's Exhibit 11? Is that-

21 A Yes.

22 Q Which was the day of the event?

23 A Yes.

24 Q All right. And did you meet again with Mr. McNiel to

25 discuss this situation?
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1 A Yes, I believe so. I think, it might've been three times.

2 I can't remember.

3 Q All right. Looking back at Employer's Exhibit 11, that is

4 your handwriting, that's your signature at the bottom of the

5 page, correct?

6 A Yes.

7 Q All right. And let me hand you now, what would be marked

8 as Employer's Exhibit 12.

9 (Employer Exhibit Number 12 Marked for Identification)

10 Q BY MR. SWIDER: Here you are. Take a look at that, if you

11 would. Do you recognize this document?

12 A No, I ain't never seen this. I don't, guess, I don't

13 remember.

14 Q Is that your signature on the --

15 A Yeah, but like I said --

16 Q -- bottom of the page?

17 A -- it's been a whole year ago.

18 Q I understand.

19 A Who remember? I don't, I mean --

20 Q Understood. Well, let's look at what it says and just be

21 sure that you still agree with it. It says Lorraine walked

22 between you and Eugene --

23 A Because this ain't my handwriting up here.

24 Q I'm sorry?

25 A I was saying because this is not my handwriting up here.
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1 Q Oh, okay. And so you do remember, at least, another

2 discussion with Mr. McNiel --

3 A Mm-hmm.

4 Q -- about these events?

5 A Yes.

6 Q And this is your signature at the bottom of the page?

7 A Yes.

8 Q And if you would just take a minute. Is there anything in

9 here -- it looks to, it purports to be his asking questions and

10 then his filling in your answers and then perhaps you looked at

11 it and signed it. I just want to be sure that there's nothing

12 in here that is inaccurate.

13 (Pause)

14 A Okay.

15 Q Is that accurate?

16 A Yes.

17 Q All right.

18 MR. SWIDER: We would move at this time for the admission

19 into evidence of Employer Exhibit 12.

20 MS. MOHNS: No objection, Your Honor.

21 JUDGE AMCHAN: It's received.

22 (Employer Exhibit Number 12 Received into Evidence)

23 Q BY MR. SWIDER: Have you had any interaction with Lorraine

24 Briggs since this incident?

25 A Hmm-mm.
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1 Q No?

2 A I ain't seen her until yesterday.

3 Q Okay. And you saw her yesterday here in the courtroom --

4 A Mm-hmm.

5 Q -- when you --

6 A Yes.

7 Q -- came for your subpoena?

8 To this day, do you have any idea why she bumped you on

9 February the 8th?

10 A No, sir.

11 MR. SWIDER: No further questions.

12 MS. MOHNS: Your Honor, if we could have just a few

13 minutes to confer --

14 JUDGE AMCHAN: Yeah.

15 MS. MOHNS: -- before we start cross?

16 JUDGE AMCHAN: We'll go off the record.

17 (Off the record at 9:22 a.m.)

18 MS. MOHNS: Ready? Okay.

19 CROSS-EXAMINATION

20 Q BY MS. MOHNS: Good morning, Ms. Hawkins.

21 A Good morning.

22 Q We met each other briefly yesterday in the hallway. My

23 name is Linda Mohns and I'm an attorney with the National Labor

24 Relations Board. And I have a few questions to ask you this

25 morning.
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1 You said you worked for Southern Bakeries for four and a

2 half years, correct?

3 A Yeah, almost, yeah.

4 Q Okay.

5 A Yes.

6 Q Okay. And you left voluntarily to take another job at

7 Tyson, correct?

8 A Yes.

9 Q Okay. And prior to that, while you still worked for

10 Southern Bakeries, you were a lead inspector on the bread line?

11 A It wasn't a lead. It was just like, I can't remember the

12 actual name for it. A monitor inspector, that's what it was

13 called.

14 Q Okay. Can you tell me what that involved?

15 A Okay. Like the days when you run the cinnamon bun bread,

16 I would be the one that will keep the topper full with cinnamon

17 so it, you know, keep the, be on the bread when it go down the

18 line, you know. Or like when we run the Applebee's, we -- I'd

19 be the pan setter. I'd keep the pans on the line. That's what

20 I would do.

21 Q Okay. And during that period, did you have that job the

22 whole time you worked for Southern Bakeries?

23 A The whole time? No.

24 Q Okay.

25 A I've been around that whole plant.
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1 Q Pardon me?

2 A I had worked around that whole plant.

3 Q Okay. And at one point you were a breakout employee,

4 correct?

5 A Yes.

6 Q Okay. You're rolling your eyes. Was that --

7 A I mean because this don't have nothing to do with Lorra --

8 what we here for.

9 Q What are we here for?

10 A Lorraine.

11 Q What about Lorraine?

12 A Why she got, why she got fired.

13 Q Okay. And so you got discharged didn't you --

14 A Yes.

15 Q -- while you were a breakout employee?

16 A Yeah.

17 Q And a breakout employee is someone who comes and relieves

18 employees while they take a break so that there's no

19 interruption in production?

20 A Yes.

21 Q And you were filling out, ahead of time, that people had

22 returned from break when, in fact, they were still on break?

23 A It was one person and I was not told not to do that.

24 Q Okay.

25 A That's why I got my job back.
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1 Q Okay. So you were discharged. Did you appeal?

2 A Yes, I did.

3 Q Okay. And they - and then you were reinstated and put

4 back to work?

5 A Yes.

6 Q But you were -- had last chance discipline --

7 A Yes.

8 Q -- based on that incident?

9 And that last chance discipline never expires, does it?

10 A No.

11 Q So any time, you knew that you were only, one misstep and

12 you might get fired again.

13 A Yes.

14 Q Okay. And you said you knew of Ms. Briggs, but you all

15 weren't particularly friendly, you just knew of each other?

16 A Like I said, I just knew of her because she worked at the

17 bakery.

18 Q Okay.

19 A No friendship, no none of that. Just --

20 Q Did you socialize in any way outside?

21 A Like I said, she was once in the washing powder club.

22 Q Could you explain what that is?

23 A That's when you gather up maybe five, six, seven people

24 and every week, on the Friday, they pull a name and whoever

25 name comes that Friday, they get the washing powder.
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1 Q Is this a clothes washing or what kind of powder is it?

2 A Washing powder.

3 Q To wash clothes or?

4 A Yeah, well, yes.

5 Q Okay. I'm sorry. I'm just not familiar with that.

6 So and do you recall that was it Bob Buckley that spoke to

7 you about that he had understood that you might've eaten a

8 breadstick off the line?

9 A Say that again.

10 Q Did -- who -- what supervisor spoke to you about when --

11 A Bob Buckley.

12 Q Okay. So Bob Buckley came to you. Do you recall when

13 that was?

14 A He came to me. Recall when it was?

15 Q Do you remember when he had that conversation with you?

16 A No, ma'am, I do not. But I know he had one with me.

17 Q Okay, that's fine. Thank you.

18 And you testified to Mr. Swider that incident never

19 happened in terms of you never ate a breadstick on the line?

20 A No, I did not. But he told me what he was, you know, what

21 the supervisors are supposed to do. They were not supposed to

22 eat bread off the line. But he couldn't prove it because he

23 did not see me eating no bread off the line.

24 Q Okay. So he spoke to you about it?

25 A Yes.
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1 Q And is that what a supervisor supposed to do?

2 A Yes.

3 Q Okay. And you deny that you ever asked Latrosha to hand

4 you a breadstick off the line?

5 A What is you talking about? This is the first time that

6 ever came about.

7 Q Pardon me?

8 A That's the first time, what you just said, ever came

9 about. No, I did not ask Trosha to do anything.

10 Q Okay. Thank you.

11 And then your job is -- at the time in early February when

12 this incident happened with Ms. Briggs, what was your work

13 area?

14 A Bread shop.

15 Q You were in the bread shop. Is that the same as the

16 scaling area?

17 A Yes.

18 Q Okay. And Mr. Hopson is another scaling area employee?

19 A Yes.

20 Q Okay. And so did your work stop because the production

21 line was down?

22 A Uh, yes.

23 Q Pardon me?

24 A Yes.

25 Q Okay. And if don't mind taking me -- let's go back. You
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1 mentioned that you didn't have, you didn't understand any

2 reason why Ms. Briggs would be angry with you at all?

3 A No.

4 Q And were you angry with her?

5 A No.

6 Q Okay. So you all were on a pretty even keel?

7 A I mean --

8 Q There had been no bad incidents.

9 A No.

10 Q And you said that, you told Mr. Swider that you were

11 reluctant to deal much with other employees because of your, an

12 attitude problem?

13 A I mean, yes. You can tell how I'm sitting here now, I got

14 a attitude. I know you can. I mean, I'm just, that's just

15 always been me. That's why I don't, you know, you know,

16 associate with the employees because when you do stuff like

17 that, a whole bunch of confusion get and then I'd be the one in

18 the office.

19 Q I'm a little confused. What are you referring to when you

20 say your attitude problem?

21 A I got a attitude problem. I mean how else can I explain

22 it to you?

23 Q Well, what does that mean? Does it mean that you're prone

24 to get angry?

25 A I guess so. If that's the way you want to put it.
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1 Q Does it mean that sometimes if you're unhappy, you roll

2 your eyes?

3 A I mean, I don't, ma'am. I don't -- yeah. Yes.

4 Q And sometimes you might jerk your head if somebody that

5 you don't like or --

6 A No.

7 Q -- if something upsets you?

8 A No, it's not like that.

9 Q Okay. What is it like?

10 A I just got a -- I just explained myself to you. Can we

11 please move on?

12 Q Okay. Do you take any medication for this attitude

13 problem?

14 A No.

15 Q Okay.

16 A I suppose to but I don't.

17 Q Okay.

18 Q Now, if you would take me back to -- this incident with

19 Ms. Briggs happened on February 8th, 2016. I wouldn't expect

20 that you remember that specific date, but if you could take me

21 through what happened. Based on what I understand you told Mr.

22 Swider, there was a skip in the line, so the line was down?

23 A Downtime, yes.

24 Q Okay.

25 A You can call that - you can say that it had a skip. Same
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1 thing.

2 Q Okay.

3 A Because we're not --

4 Q Do you recall if it was because of a broken --

5 A I can't --

6 Q -- metal detector?

7 A I can't recall what exactly why we was down.

8 Q Okay.

9 A I just know we was down.

10 Q Do you recall how long the line was down?

11 A More than 30 minutes, I guess.

12 Q Okay. So it wasn't a five minute?

13 A No.

14 Q It was more than 30 minutes? It might've been an hour?

15 A I don't, I don't know.

16 Q Okay. And you were standing in the scaling area speaking,

17 having a conversation with Eugene Hopson.

18 A Yes.

19 Q Okay. And were you side by side talking or were you

20 facing each other?

21 A We was facing each other like this.

22 Q Okay. And how close together were you?

23 A Like this. I mean.

24 Q Well, you're holding your two fingers like 2 inches apart?

25 Were you standing --
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1 A Okay. This is me and this is Eugene.

2 Q -- within 2 inches? Excuse me. Please let me answer

3 my -- finish my question.

4 A You just -- I just told you what you asked.

5 JUDGE AMCHAN: Okay. Just calm down and answer her

6 questions.

7 Q BY MS. MOHNS: Ms. Hawkins, if we speak at the same time

8 then the recording is garbled and it makes it difficult for the

9 court reporter.

10 So how close were you standing to Mr. Hopson?

11 A Face to face.

12 Q How close were you standing to Mr. Hopson? The distance

13 between you and I?

14 A No.

15 Q Farther away?

16 A Closer.

17 Q Closer? Okay. Half the distance?

18 A Ma'am, all I can -- you want me to, can you stand up and I

19 can show you?

20 Q Absolutely.

21 JUDGE AMCHAN: Well, just a second. Was that, were you a

22 foot apart?

23 THE WITNESS: Yes, like this.

24 Q BY MS. MOHNS: Okay. And who had, who was facing the

25 direction that Ms. Briggs was coming from?

AVTranz
www.avtranz.com • (800) 257-0885

000201



269

1 A Neither one of us. We was standing in front of each

2 other, ma'am. We standing like this. He right here and I'm

3 right here and the bread shop is right here.

4 Q Oh, she was coming from the side?

5 A Bread wrap is over here.

6 Q Okay. And you're motioning to your left?

7 A Yes.

8 Q Okay.

9 A Or you want me to, like, it's still going to be the same.

10 It's over here and bread shop is over here. Bread wrap over

11 here. We standing right here, me and Eugene, just like this.

12 Q Okay. And to your, the production line was to your left?

13 A I do not recall which, the left or the right, ma'am. I

14 just told you that.

15 Q Okay. I didn't understand that. I'm sorry. I thought

16 you were telling me that the way you were standing the

17 production was to your left and the scaling area or the hand

18 washing sink would've been to your right. But is that not

19 correct? You don't recall?

20 A Because I'm not --

21 Q Do you recall how you were standing?

22 A I just showed you how we was standing, ma'am.

23 JUDGE AMCHAN: So I'm just wondering how relevant this is.

24 I mean it seems to me what's more relevant is what the

25 Respondent knew as opposed to what actually happened.
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1 MS. MOHNS: Right, Your Honor. And I'm probing the

2 consistency of her account.

3 THE WITNESS: Because I'm standing, sitting here telling

4 you how we standing and you act like you not getting what I'm

5 saying.

6

7

8

JUDGE AMCHAN: Well, okay.

MS. MOHNS: Okay.

JUDGE AMCHAN: So the thing is even if her account is

9 inconsistent, I think what's more relevant is what she said to

10 Mr. McNiel or other managers as opposed to what, in fact,

11 happened.

12 THE WITNESS: The thing -- can I say something? The thing

13 is --

14 JUDGE AMCHAN: Well, no, you only respond to questions.

15 MS. MOHNS: Okay. Well, Your Honor, I won't belabor this.

16 THE WITNESS: Because you the one not understanding.

17 Q BY MS. MOHNS: Now you said that Ms. Briggs walked between

18 you --

19 A Yes.

20 Q -- and Mr. Hopson?

21 A Yes.

22 Q Did she contact Mr. Hopson, if you know?

23 A No.

24 Q And --

25 A He never said anything if he did, if she did.
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1 Q Okay.

2 A She contacted me.

3 Q Okay. And were you looking at her as this happened?

4 A Yes.

5 Q Okay. And which shoulder did she contact you at, the

6 right or the left?

7 A The right, I guess. I don't -- like I said, I can't

8 remember, but she bumped me, she pushed me. Okay.

9 Q She pushed you?

10 A Yes, bump whatever you want -- that's what I used in the

11 paperwork. It's the same thing.

12 Q Was it a tough bump that you had to step back, it knocked

13 you off balance?

14 A No, it didn't knock me off balance because I wouldn't be

15 sitting here.

16 Q Okay. What does that mean?

17 A Like I said, if I would've did took up on my action, I

18 wouldn't had no job, but I did the right thing. That's why I

19 still had my job.

20 Q Okay. She didn't bump you very hard, though.

21 A It doesn't matter.

22 Q Would you please answer my question? Did she --

23 A Yes.

24 Q She did bump you hard?

25 A No.
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1 Q She didn't bump you very hard.

2 A No. No.

3 Q Okay. When you say no, I'm not sure if you're saying that

4 you disagree --

5 JUDGE AMCHAN: Well, she said no she had -- I understand

6 it. She did not bump her that hard.

7 MS. MOHNS: Okay. Thank you.

8 Q BY MS. MOHNS: And did she have this contact with you when

9 she was coming back after --

10 A No.

11 Q I'm sorry. I didn't finish my question. Do you know

12 where she went to in the scaling area? Why she went over to

13 that area?

14 A Why did she go over there?

15 Q Do you know?

16 A No, I do not.

17 Q Okay. What direction was Ms. Briggs when she had this

18 contact with you, was she heading toward the bread shop area or

19 was she heading back toward the production line?

20 A When she had contact with me, where was she coming, going

21 back to?

22 Q Yeah.

23 A She went back to her work area.

24 Q So she went directly, she was on her way back to the

25 production area when this happened?
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1 A Yes.

2 Q Had you seen her walk over to the bread shop area in the

3 first place?

4 A To come, when she came and bumped me?

5 Q Uh-huh.

6 A Yeah, I seen her coming.

7 Q Okay. So she passed by you at that point and there was no

8 problem.

9 A No. Like I said, we had never had any worries. There was

10 no reason to have a problem.

11 JUDGE AMCHAN: And I think what she's asking you is did

12 she bump you on her --

13 THE WITNESS: Way back?

14 JUDGE AMCHAN: On her way back or --

15 THE WITNESS: No.

16 JUDGE AMCHAN: When she first passed you, is when she

17 bumped --

18 THE WITNESS: he came through the first time, she bumped

19 me. When she went back, she went back the right way around.

20 And this is for the record, I'm sorry of the attitude, but

21 I am tired and I feel like I don't have a reason to be in

22 there. I'm the victim.

23 MS. MOHNS: I understand. I understand, Ms. Hawkins and I

24 appreciate you taking the time.

25 THE WITNESS: And it's the second day dealing with this.
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1 This has been a whole year ago. After she was discharged, I

2 wiped it out of my mind. I don't care. What she want to do

3 with this? The money situation, she should have never did what

4 she did and she would still be working at Southern Bakeries.

5 Q BY MS. MOHNS: Okay. Do you remember meeting with a labor

6 board person --

7 A Yes.

8 Q -- and giving a written statement?

9 A That woman right there, I believe at McDonald's.

10 Q Okay. And that was in August of 2000 --

11 A I can't recall what month it was.

12 Q Okay. Would it help you if I showed you your statement?

13 A Yeah.

14 MS. MOHNS: Your Honor, I'd like the record to reflect I'm

15 handing Ms. Hawkins a board affidavit that she provided to

16 Jacqueline Rau on August 3, 2016. And I'm calling your

17 attention to page 3 of this affidavit.

18 MR. SWIDER: Do I have a copy of that? Thank you.

19 Q BY MS. MOHNS: And Ms. Hawkins you say that -- this is at

20 page 3, starting on line 9. You say Lorraine Marks came to

21 wash her hands. Can you see where -- are you reading with me

22 as I --

23 A Yes, and I don't recall that, but --

24 Q Excuse me. The sink is behind where we were standing.

25 Once Marks finished washing her hands --
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1 A That's a lie, she typed that in.

2 Q -- Marks came in between Hopson and me.

3 A Mm-mm, that's not true right there.

4 Q So --

5 A She typed that in wrong. I know I did not say that. But

6 she didn't even wash her hands when she came through, so I know

7 this ain't right.

8 Q What's incorrect about it?

9 A When you said once Marks finished washing her hands, Marks

10 came in between Hopson and me. She came in between me and

11 Eugene. Ain't no hand washing went on. So I don't know why

12 she typed this in here like this.

13 Q And was she -- but Ms. Marks was traveling or Ms. Briggs

14 was traveling back toward the production line when she had this

15 contact with you?

16 A Say that again?

17 Q I'm trying to figure out what direction, whether Ms.

18 Briggs was walking toward the bread shop or toward the

19 production line. Those would be two opposite directions,

20 correct?

21 A If she in the bread shop area already, when she done

22 bumped me, how is she going to be walking back to the bread

23 shop area? She going back to her work area like I said once

24 before.

25 MR. SWIDER: I'm just going to object to -- in a sense, to
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1 badgering this witness going over the same information again

2 and again. 1

3 JUDGE AMCHAN: Well, no I think she -- I thought it was

4 pretty clear on direct, but her account was if there's

5 something in the affidavit, you can call that to my attention

6 if there's something that's inconsistent.

7 Q BY MS. MOHNS: And so you didn't catch that error when you

8 reviewed this affidavit?

9 A I never -- she didn't -- when I talked to this lady here,

10 I didn't see none of this that she typed it after -- I didn't

11 read it. I'm going to tell you the truth, I didn't, because I

12 didn't want to be there.

13 Q So you put your initials on each page and signed the last

14 page, but you didn't read it?

15 A Yeah, because this is my handwriting. I didn't read it.

16 I'm going to tell you the truth, I didn't read it.

17 Q Okay.

18 A I just signed it because I didn't want to be there.

19 Q Okay. Thank you. And you told the company that this was

20 not a -- she didn't -- you were never bumped hard by Lorraine?

21 MR. SWIDER: Again, asked and answered.

22 THE WITNESS: What do you think I'm retarded or something?

23 JUDGE AMCHAN: Okay. Calm down. I think she answered

24 that on direct.

25 MS. MOHNS: Okay.
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1 THE WITNESS: Can I have some water?

2 JUDGE AMCHAN: Yes.

3 THE WITNESS: Didn't nobody offer me nothing to drink.

4 Thank you.

5 Q BY MS. MOHNS: And you said after this incident you saw

6 that -- did you tell the company that Lorraine had gone back

7 and was looking back at you, Lorraine and some other employees?

8 A I said Lorraine standing there laughing, looking at us,

9 looking at me and Eugene after she did what she did.

10 Q Okay. And did you hear any statements that they made?

11 A No, I did not, but I seen the facial expressions.

12 Q Okay.

13 A And they was laughing, so in my mind, yes, I took it upon

14 myself to say that she was over there discussion what she just

15 did.

16 Q Okay. So you believe there was a connection between the

17 laughing and it wasn't just someone had told her a joke about

18 something completely unrelated?

19 A No. No.

20 Q Okay. At that time, did you work in the scaling area or

21 the packing area?

22 A I worked in bread shop, like I told you. I was a monitor

23 inspector. That's my work area. I can be in the scaling area.

24 I can be in the -- where they turn the pans, that's my work

25 area.
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1 Q So scaling and bread shop were all your work area?

2 A Yes, bread wrap is a different department. Where she

3 worked, bread wrap.

4 Q Okay.

5 A That's her department. She didn't have any business over

6 there in bread shop.

7 MS. MOHNS: I have no further questions. Thank you very

8 much, Ms. Hawkins.

9 MR. SWIDER: Just a couple of follow up.

10 REDIRECT EXAMINATION

11 Q BY MR. SWIDER: Did you work all night last night?

12 A Yes, I did. I got off at 6:00 this morning and I had to

13 stay up to be here.

14 Q And that's upsetting to you?

15 A Yes and I mean, because this is -- I mean, because the way

16 I feel is if she was a woman like she was supposed to carry

17 herself, she would have never did that. If she had a problem

18 with me, she would have came to me as a woman, but she did not'.

19 She thought that what she thought was I was going to react to

20 like, getting angry. She wanted to see me get in trouble, I

21 guess. That's what she was aiming at. That's how I feel. And

22 I feel like I'm sitting here wasting my time. I don't even

23 work for the bakery anymore, but I'm sitting here, because I

24 see she's trying to sue you guys and you guys was good to me,

25 so I'm going to come and, you know, be on, you know, support
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1 you guys, but I'm irritated. I'm very irritated.

2 Q And you've told the truth today?

3 A Yes, all the truth I have and, I mean, it might not just

4 be like right down accurate, because it's been a year ago.

5 Like I said, after it's all said and done, I don't even think

6 about this.

7 Q But what you've testified to today in terms of --

8 A Is truthful.

9 Q All right. No further questions.

10 A Thank you.

11 MS. MOHNS: Just a limited, Your Honor.

12 RECROSS-EXAMINATION

13 Q BY MS. MOHNS: Ms. Hawkins, you said that prior to this

14 incident, you and Lorraine didn't have any difficulties between

15 you and her?

16 A No.

17 Q So why do you think she intentionally bumped you and was

18 trying to get you into trouble?

19 A Like I just said, I don't know why that woman bumped me.

20 I don't know why she -- I felt like she wanted to get me in

21 trouble, but that's the only reason. I don't know what it was.

22 Q What would be the only reason.

23 MR. SWIDER: I think asked and answered.

24 THE WITNESS: Huh? Yeah, no further questions from me.

25 Why Lorraine ain't in here so I can hear her side of the story.
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1 MS. MOHNS: Because that's not --

2 THE WITNESS: I don't like this, like, you know --

3

4

5

6

MS. MOHNS: So Ms. Hawkins --

JUDGE AMCHAN: Okay. Enough. Do you have anything else?

MS. MOHNS: No, Your Honor.

JUDGE AMCHAN: Okay. You're excused. Thank you.

7 MR. SWIDER: No further questions. Thank you.

8 UNIDENTIFIED SPEAKER: Who is your next witness?

9 MR. ZIMMERLY: Rick Ledbetter.

10 (Counsel confer)

11 JUDGE AMCHAN: Mr. Ledbetter, if you could stand, I'm

12 going to swear you in before we start.

13 MR. LEDBETTER: Okay.

14 JUDGE AMCHAN: Are we on the record?

15 THE REPORTER: Yes, sir.

16 JUDGE AMCHAN: Okay. If you'd raise your right hand.

17 Whereupon,

18 RICKEY LEDBETTER

19 having been duly sworn, was called as a witness herein and was

20 examined and testified as follows:

21 JUDGE AMCHAN: Have a seat.

22 DIRECT EXAMINATION

23 Q BY MR. ZIMMERLY: Good morning, Mr. Ledbetter.

24 A Good morning.

25 Q Would you please state your name and spell your last name
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1 on the record?

2 A It's Rickey Ledbetter L-E-D-B-E-T-T-E-R.

3 Q And Mr. Ledbetter, where are you currently employed?

4 A Southern Bakeries.

5 Q And how long have you been employed by Southern Bakeries?

6 A Since 2005, since the inception.

7 Q And what's your position at Southern Bakeries?

8 A I'm the EVP and general manager.

9 Q And EVP is the executive vice president?

10 A That's correct.

11 Q And has that been your position during your entirety with

12 Southern Bakeries?

13 A More or less, yes.

14 Q And prior to working for Southern Bakeries, do you also

15 work in that same facility, but for a different company?

16 A Yes.

17 Q And what was that other company?

18 A It was Myers Bakeries.

19 Q And how long were you employed by Myers Bakeries?

20 A Around two years.

21 Q As the executive vice president, general manager, what are

22 your basic duties and responsibilities at Southern Bakeries?

23 A You know, all functional operations of the business, P&L

24 responsibilities.

25 Q Does Southern Bakeries have some work rules? Well, let me
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1 hand you what's been already admitted as Joint Exhibit number

2 2.

3 A Okay.

4 Q Do you recognize this document?

5 A Yes. These are our company rules and some policies.

6 Q And from my understanding, this is part of the employee

7 handbook?

8 A That's correct.

9 Q Now, during your employment with Southern Bakeries, was

10 there a -- it's understood that there was a point in time where

11 the Union was in place. Were you involved in negotiating with

12 the Union while it was in place?

13 A Yes.

14 Q And how many different collective bargaining agreements

15 were you a part of negotiating?

16 A Several.

17 Q And in terms of the -- is there part of the collective

18 bargaining agreement which allowed the company to put forth

19 these work rules?

20 A Yes, under management rights.

21 Q And how long have these work rules been in place?

22 A Since we began business.

23 Q And so that would have been since?

24 A 2005.

25 Q And during those times that you negotiated with the Union,

AVTranz
www.avtranz.com • (800) 257-0885

000215



283

1 have any of these rules ever been at issue or has the Union

2 ever raised any issues with these work rules?

3 A No.

4 Q Mr. Ledbetter, in the food and manufacturing industry, are

5 there a set of industry standards?

6 A Yes.

7 Q And what sorts of standards are you looking to in the food

8 manufacturing industry?

9 A Well, just in order to do business in the food industry,

10 and including the bakery industry, there's quite a few industry

11 standards and customer requirements in terms of food safety.

12 Q And what sorts of governing bodies are you getting those

13 industry standards from?

14 A Well, they come from various laws regarding food safety

15 and the most recognizable certification and in order for us to

16 even do business is you have to be certified under the safe

17 quality food code.

18 MS. MOHNS: I'm sorry, could you repeat that?

19 THE WITNESS: Safe quality food code. And within that

20 code, it does capture the food safety food industry standards,

21 good manufacturing practices. You know, everything from

22 facility security forward.

23 Q BY MR. ZIMMERLY: And are you familiar with a group called

24 the SQF Institute?

25 A Yes, yes.
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1 Q And is Southern Bakeries certified through that institute?

2 A Yes, we are.

3 JUDGE AMCHAN: You know, I don't really think we have to

4 go into this in great detail. I'm well aware that people in

5 the food industry have to have rules for contamination. I know

6 from other cases that there has to be, you know, if there's

7 some food poisoning thing that they have to be able to track it

8 back all the way to the source, actually to in some cases, even

9 farms. So I mean, a lot of this, I don't think we really need

10 to go into it.

11 MR. ZIMMERLY: Your Honor, that's fine. Because I think

12 that will help me to expedite things.

13 JUDGE AMCHAN: Yeah, because I know that they have to make

14 sure that a bolt doesn't drop into the bread and somebody

15 breaks their teeth when they eat it.

16 MR. ZIMMERLY: Right. You're completely tracking, Your

17 Honor, and I can expedite that. There's just a few exhibits I

18 want to get in for the record.

19 JUDGE AMCHAN: Okay.

20 MR. ZIMMERLY: But I won't have to go in a world of detail

21 as to each of the statements.

22 JUDGE AMCHAN: Okay.

23 Q BY MR. ZIMMERLY: I'm handing you what we will mark as

24 Employer Exhibit 13.

25 (Employer Exhibit Number 12 Marked for Identification)
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1 Q BY MR. ZIMMERLY: Now this is somewhat of an exemplar

2 exhibit, but can you identify what these three pages are, Mr.

3 Ledbetter?

4 A Yes. These are formal certificates of certification under

5 the safe quality food compliance.

6 Q And so ultimately this is basically the stamp of approval

7 from the SQF Institute?

8 A Yes, a certified.

9 Q And this appears to be for 2016 or 2017? Well,

10 essentially going back to 2014; is that correct?

11 A Yes, 2015, yes, '15, '16, and '17, yes.

12 Q Okay. And were you certified in the years prior to that

13 as well?

14 A Yes.

15 Q If -- what sort of a process goes into this? Is there --

16 well, strike that. Are you ever audited by a group like by the

17 SQF Institute?

18 A Yes, every year.

19 Q And what would happen if during that audit, if they

20 determine that you weren't complying with their standards?

21 A They would suspend our certification to do business and we

22 could not sell product to our customer.

23 MR. ZIMMERLY: At this time, I'd move to admit Employer

24 Exhibit 13.

25 MS. WEST: No objection.
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1 JUDGE AMCHAN: It's received.

2 (Employer Exhibit Number 13 Received into Evidence)

3 Q BY MR. ZIMMERLY: I'm going to hand you what I'll mark as

4 Employer Exhibit 14.

5 (Employer Exhibit Number 14 Marked for Identification)

6 Q BY MR. ZIMMERLY: And I'll purport to you that this is

7 just a portion of the SQF Code. I've taken modules 2 and 11.

8 A That is correct.

9 Q So can you describe for the judge, what the SQF code is

10 just briefly?

11 A Again safe quality food standards, this applicability here

12 is a hazard analysis critical control point base supplier

13 assurance for each component of our operation. This includes

14 some very specific good manufacturing practices for the

15 processing of the food.

16 Q Now, just generally, there are rules in the SQF Code

17 regarding chewing, eating, and drinking in the product area as

18 well as eating and tasting products in the area. Is that true?

19 A Yes, that's true.

20 Q And what's the purpose, generally, of those industry

21 standards?

22 A It's to prevent contamination of the product.

23 Q And then there are also rules against -- as the judge

24 mentioned, making sure that loose articles don't fall into the

25 product. What's the basis of those industry standards?
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1 Q Are there any safety reasons why the company has this

2 rule?

3 A Yes. You know, at any given time there's 100 or so people

4 within a facility. So we need to account for those people at

5 all times. And in terms of our formal evacuation processes,

6 each supervisor, in terms of a span of control are responsible

7 for the team members that are working in that area at the time

8 that in case of fire, smoke in the bakery, whatever, that we

9 can quickly evacuate and account for all employees. So that's

10 a safety issue.

11 Q I think you've already testified to this in terms of the

12 continuous process, but making sure that employees are at their

13 assigned job or work area, that relates to the continuous

14 process. Is that true?

15 A That's correct.

16 Q And what's the result if that continuous process is

17 interrupted?

18 A Well, again it can affect the quality of the product. It

19 could cause us losses in terms of the product.

20 Q And loss of the product leads to loss in dollars for the

21 company; is that true?

22 A Correct. Because you have the actual physical loss of

23 what you have to throw away, plus you have to go back with the

24 same labor costs and oven times to produce again. And about

25 half of our business is fresh, half of its frozen and it's more
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1 concerning in terms of fresh product, because we have to

2 produce the product, and put it on transport trucks and deliver

3 it to various locations according to established dock unloading

4 times.

5 Q So if something, if there was a hiccup in that process, it

6 has a ripple effect?

7 A Yeah, it does. It has a domino effect.

8 Q Okay, let's turn to the next rule that's at issue. It's

9 on page 18, paragraph 9 there. It prohibits any off duty

10 conduct which could impact or call into question the employees

11 ability to perform his or her job. What's the purpose of this

12 rule? Why does Southern Bakeries have it?

13 A Well, first of all in terms of context, you have to

14 understand that these policies and procedures apply to all

15 employees, including myself. We have employees work for the

16 company that are not actually on site and interacting with

17 customers out in the field. So it has applicability to

18 customer relationships, I guess more in terms of what you're

19 asking of how it applies to in-bakery employees. You know if

20 somebody were to go to the airport and shoot people then we

21 wouldn't allow them back in our facility. That's off duty

22 conduct and we wouldn't allow them back in our facility because

23 it would be a safety issue.

24 Q So if somebody -- the example you gave if somebody

25 committed some sort of a crime like violence towards somebody
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1 the facility, then they have to be authorized so we can make

2 sure that if somebody that -- it could be somebody that's angry

3 at their coworkers with the rise of work place violence these

4 days. So it's a protective rule.

5 Q So if I'm understanding you correctly, there's a -- for

6 the safety of the food, in terms of what you've described as

7 the safe quality food code.

8 A That's correct.

9 Q But it's also for the safety of your employees?

10 A That's correct.

11 Q Now I asked you at the beginning, I just want to make sure

12 this is true. All these work rules were in place during the

13 course of the several collective bargaining agreements that you

14 described you went through negotiating with the union. Is that

15 correct?

16 A That's correct. The initial -- when we acquired certain

17 assets of the Myers Bakeries, we offered employment to Myers

18 employees. We hired a substantial percentage of Myers

19 employees. So we recognize the BCTGM Union as representative

20 and we negotiated a collective bargaining agreement which also

21 included management rights in reference to the company policies

22 and rules. Subsequent CBAs were negotiated since 2005.

23 Q And during those negotiations, have these work rules ever

24 been a problem for the Union?

25 A No.
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1 Q But they were aware of these rules?

2 A Certainly and any grievance type procedure is often rule

3 based.

4 Q Had any of these rules ever been promulgated for, been

5 used to restrict any employees exercise of their section 7

6 rights under the NLRA?

7 A No. Absolutely not.

8 Q Now, Mr. Ledbetter, you were present for the entirety of

9 the NLRB unfair labor practice hearing in February of 2014. Is

10 that true?

11 A That's correct.

12 Q And during that time, did you hear the testimony of Sandra

13 Phillips?

14 A Yes.

15 Q Did you hear the testimony of Donnie Davis (phonetic)?

16 A Yes.

17 Q Did you hear the testimony of Alice Briggs?

18 A Yes.

19 Q And those are all employees that are or were employed by

20 Southern Bakeries; is that true?

21 A That's correct.

22 Q And those were -- each of those individuals were presented

23 by the board; is that correct? Sandra Phillips?

24 A Correct, all three, yes.

25 Q Now, Mr. Ledbetter, I want to ask you about a meeting that
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1 facility unless authorized.

2 Q BY MS. WEST: All right. Thank you. Okay. That is it

3 for me at this time. Thank you.

4 REDIRECT EXAMINATION 

5 Q BY MR. SWIDER: I just have one follow-up question,

6 Mr. Ledbetter. With regard to a product that you're making for

7 company A, are there times when that product with that labeling

8 may end up in other parts of the facility?

9 A Yes.

10 Q So in terms of protecting the -- those competitive

11 interests, those -- they're still present in those other areas

12 of the facility?

13 A That's correct.

14 MR. SWIDER: I have no further questions.

15 JUDGE AMCHAN: Okay. You can step down. Thank you.

16 THE WITNESS: Thank you.

17 JUDGE AMCHAN: We're off the record.

18 (Off the record at 10:48 a.m.)

19 JUDGE AMCHAN: Ready? If you'd raise your right hand?

20 Whereupon,

21 TRAVIS ERIC MCNIEL

22 having been duly sworn, was called as a witness herein and was

23 examined and testified as follows:

24 DIRECT EXAMINATION

25 Q BY MR. SWIDER: All right. Would you state your name and
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1 spell it for the record, please?

2 A Yes. My name is actually Travis Eric McNiel. And the

3 first name is T-R-A-V-I-S. I go by Eric, E-R-I-C. McNiel,

4 M-C-N-I-E-L.

5 Q And where do you work, Mr. McNiel?

6 A Southern Bakeries.

7 Q And how long have you been with Southern Bakeries?

8 A Since October 12, 2015.

9 Q And do you have a degree, a college degree, at all?

10 A I do.

11 Q And what's your degree in?

12 A It's in psychology.

13 Q That's good for human resources. And where did you get

14 that degree?

15 A At Texas A&M in Texarkana.

16 Q All right. And where else have you worked other than

17 Southern Bakery?

18 A Prior to coming to Southern Bakeries, I worked at Rainbow

19 of Challenges. It's a local nonprofit here in Hope.

20 MS. MOHNS: Rainbow, did you say?

21 THE WITNESS: Rainbow of Challenges.

22 Q BY MR. SWIDER: And how long had you worked at Rainbow of

23 Challenges overall?

24 A Approximately four years.

25 Q And what was your position with Rainbow of Challenges?
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1 A I was a human resources officer there.

2 Q Is that a non-union or a union facility?

3 A Non-union.

4 Q All right. And where else have you worked?

5 A I worked for Walmart.

6 Q And what was your position with Walmart?

7 A Various positions in my tenure there, but when I left I

8 was assistant manager.

9 Q All right. Any other jobs that you've held for any period

10 of time after college?

11 A No.

12 Q And so, prior to coming to Southern Bakeries, your only

13 human resource experience was with the Rainbow of Challenges?

14 A Direct human resources experience, yes.

15 Q All right. And is there some indirect human resource

16 experience?

17 A Well, with Walmart as -- in management, they don't have

18 specific human resource managers, so the managers do it all.

19 So, I had lot of, you know, discipline in hiring and firing and

20 all that kind of stuff.

21 Q All right. And in your previous positions, have you ever

22 had any dealings with unions?

23 A No.

24 Q Okay. So when you got to Southern Bakeries, there was no

25 union in place as well, is that correct?
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1 A Correct.

2 Q What are your general duties and responsibilities as the

3 HR manager for Southern Bakeries?

4 A I oversee the HR department, and that includes all hiring,

5 any employee discipline comes through my office, whether it be

6 a termination. All terminations are -- come to my office and

7 normally are a suggestion by the supervisor. If they feel like

8 they need to be terminated, I review it, and then I'll actually

9 make the final decision on that.

10 So then there's also a whole array of other things, leaves

11 of absence and ADA accommodations and benefits and a ton of

12 other things.

13 Q All right. Do you then have the authority to make a

14 decision relative to written warnings that an employee has

15 received?

16 A I do.

17 Q And that's your decision alone?

18 A Correct.

19 Q Do you have the decision-making authority with respect to

20 last chance agreements?

21 A I do.

22 Q All right. And that's yours alone?

23 A Correct.

24 Q And do you have the authority to make decisions relative

25 to terminations?
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1 A I do.

2 Q And is that yours alone?

3 A I make the decision, and I will present that to Rick

4 normally, our general manager, and then he will give the

5 approval or he may say we need to look into a little deeper.

6 But ultimately, the decision is mine. He just gives a nod.

7 Q And when you say Rick, are you talking about Rick

8 Ledbetter?

9 A Rick Ledbetter, yes.

10 Q And is he -- does he possess the highest position in that

11 facility?

12 A Correct.

13 Q Here in Hope, Arkansas?

14 A Yes.

15 Q And how many employees does that facility employ?

16 A We're just shy of 400.

17 Q All right. Now, is there -- if someone questions

18 discipline that's been imposed on them, is there some kind of

19 an appeal process that takes place?

20 A Yes, sir.

21 Q And how does that appeal process work?

22 A Well, let's just say that I give someone a last chance

23 agreement. There's a -- I always -- myself or the manager,

24 will read the last chance agreement to the employee, and then

25 we'll give them the opportunity to review it. And there's
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1 always a paragraph in there that says, you know, if you don't

2 agree with this you can appeal it, and this is a process.

3 So basically, from my office it would go to the director

4 of manufacturing. They have five business days to appeal that

5 decision. The director of manufacturing will have five days to

6 review it and then they'll give a decision. We'll actually set

7 up a meeting with employee. So they'll meet with the director

8 of manufacturing, give them -- you know, of course they have

9 the complaint process, which is a sheet of paper they can fill

10 out and use more paper if they need to. I believe in the case

11 of Cheryl Muldrew she used more papers.

12 And then that will go to the director of manufacturing.

13 They'll review it, meet with the employee, get their side of

14 the story, and then make a decision based off of the facts of

15 the, you know, the paperwork that we have.

16 And then from there, if they still don't agree with the

17 decision, if was upheld, then they can go and appeal it to next

18 level, which is Rick Ledbetter.

19 And then ultimately, if they felt like even then they

20 weren't, I guess, rectified, then they can go to the Harlans,

21 the owners of the company.

22 Q All right.

23 JUDGE AMCHAN: The director of manufacturing is somebody

24 located in Hope?

25 THE WITNESS: Yes, sir.
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1 JUDGE AMCHAN: At the facility?

2 THE WITNESS: Yes, sir. Our current director of

3 manufacturing is Randy Corum. And at the time of these

4 incidents it was Mike Nelson. And yes, they're located in the

5 Hope facility.

6 Q BY MR. SWIDER: All right. And is this appeal process

7 just a rubber stamp, or have you -- have you had an occasion to

8 look back at the records to see whether the appeal process has

9 ever been successful?

10 A Yes. There -- this process, I've had a chance to look at

11 a lot of previous records, and there was a lot of overturned

12 determinations due to the appeal process. And then even since

13 my tenure, there have been some that have been overturned.

14 Q And as part of this hearing today, were you asked to look

15 through those records and obtain some instances or examples

16 where the open door complaint procedure was successful?

17 A Yes, I was.

18 Q And did you compile that?

19 A I did.

20 Q And did you do that based on the records as they're kept

21 in the normal course of business?

22 A Yes.

23 Q All right. I'm going to hand you now, what will be marked

24 as Employer's Exhibit 14.

25 (Employer Exhibit Number 15 Marked for Identification)
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1 MR. ZIMMERLY: 15.

2 Q BY MR. SWIDER: 15. And can you identify this document

3 for me?

4 A Yes. These are discharges that were appealed and

5 overturned in the appeal process.

6 Q All right. And were any of these, if you can take a look

7 at this document, ones that were overturned during your tenure

8 with the company?

9 A No, I do not believe so.

10 Q But you testified that there has been some overturning

11 during your tenure?

12 A Yes.

13 Q And would you explain to us what those are things you

14 recall?

15 A Yes. I know you've all heard the name Eugene Hopson. He

16 was actually discharged for -- I don't really recall what it

17 was for, but he appealed the decision of discharge. I believe

18 it was for not being able to come to work. So it was

19 attendance, I believe is what it was. But he appealed the

20 discharge decision and it was overturned at the director of

21 manufacturing level due to a prior agreement that he had had

22 with Brian Weems, at that time, the production -- bread

23 production manager.

24 Q Okay. Any others during your tenure that you recall?

25 A I don't believe we've had any others that have appealed
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1 it.

2 Q All right.

3 MR. SWIDER: We would move at this time for the admission

4 into evidence of Employer's Exhibit 15.

5 MS. MOHNS: No objection.

6 JUDGE AMCHAN: It's received.

7 (Employer Exhibit Number 15 Received into Evidence)

8 Q BY MR. SWIDER: Now, you mentioned an employee by the name

9 of Cheryl Muldrew.

10 A Yes.

11 Q Were you involved in discipline involving Ms. Muldrew

12 after you came on with the company?

13 A I was.

14 Q All right. And tell me what you remember about -- is

15 there a point that she received a last chance agreement?

16 A There was.

17 Q And explain to us what the incident was that caused that,

18 if you will?

19 A Okay. We had an employee that had overheard Ms. Muldrew

20 threaten to -- as the employee put it to me, to whip this

21 employee's ass.

22 Q Who's the other employee?

23 A The employee who complained was -- her name is Veronique

24 Wright or Yvette, is what she went by, and that she had

25 overheard her threatening Elisa Hernandez, who is a Hispanic
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1 employee that does not speak English. And so that's who she

2 had made the threats toward.

3 Q Who brought this to your attention?

4 A Veronique.

5 Q All right. Yvette?

6 A Yvette, yes.

7 Q All right.

8 A And she was concerned because at the time Elisa was

9 pregnant and she could -- I guess she felt that Elisa was upset

10 about it. So with that, I interviewed -- I got a statement

11 from Yvette. I got a statement from Elisa. And Elisa, I mean,

12 she sat in my office and cried about it as she was writing it

13 because she was just visually upset about it.

14 So she told us that Cheryl makes comments toward them all

15 the time. She said most of the time I don't understand them,

16 but the body language that she gives off is very obvious that

17 she's not being -- that she's being mean about it.

18 And so with that, then I got another -- interviewed

19 another employee. I think her name was Priscilla Montanez,

20 interviewed her as well. And also another Spanish-speaking

21 employee who also said that Cheryl would call them names and

22 you know, make comments toward them quite often.

23 Q Towards the Hispanic employees?

24 A Toward the Hispanic employees, yes.

25 Q And as part of your investigation, did you also interview

AVTranz
www.avtranz.com • (800) 257-0885

000233



318

1 Cheryl Muldrew?

2 A I did.

3 Q And do you recall what her response was to these

4 allegations against her?

5 A Yes. She said that I play around with them all the time

6 and I joke with them all the time. And she did say that. She

7 said that she did not use the word ass, but she used the word

8 butt, that she would whoop her butt.

9 And so with that, I did reflect that in the last chance

10 agreement, whenever I wrote that, that that's what Cheryl said

11 that she had said toward her.

12 So it did -- you know, after that investigation, it was

13 determined that she did make those comments. And I believe the

14 day of -- I believe that was January 14, so it was the day that

15 I was getting those statements.

16 And then Tony Hagood brought to my attention that he had

17 caught Cheryl with a peppermint in her mouth, which was

18 actually the next day. That's when I interviewed Cheryl. So,

19 the 15th when I interviewed Cheryl and suspended her that day,

20 we had the allegation of the peppermint as well, that she had

21 admitted to as well.

22 Q So did you include that in the last chance agreement?

23 A I did.

24 Q All right. And was there any discussion with her at any

25 point that she shouldn't discuss her discipline with anyone
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1 else?

2 A No.

3 Q Let me hand you now, what's already been admitted into

4 evidence as Employer's Exhibit 1. And I can give you a copy of

5 that.

6 Now, I've handed you what's been marked as Employer's

7 Exhibit 1, and as it was admitted into evidence and you were

8 present for it, this relates to Cheryl Muldrew and the last

9 chance agreement and her termination, does it not?

10 A It does.

11 Q And just walk through us, if you -- with us, if you would,

12 these pages up to the last chance agreement.

13 A Okay. So the first page is Yvette or Veronique is her

14 first name, this is her statement. So when she came to my

15 office -- because I think that she had went to Tony first and

16 Tony brought her to my office. So she made her statement on

17 what she heard Cheryl say to Elisa.

18 So then the next one I interviewed Elisa. And so, this

19 was -- it was being translated by Annette Capetillo, my HR

20 assistant. So this was what she had said.

21 Then, the next one is Priscilla Montanez, her statement,

22 and then the translation again by Annette Capetillo.

23 Then, I had some questions for Cheryl. So, I interviewed

24 Cheryl, asked her the questions, and I wrote down what she --

25 her answers were. And then I also had her write a statement.
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1 And then the next one is the -- this what Tony had written

2 up for Cheryl with the peppermint. I don't believe we actually

3 give this to Cheryl. I do believe that we -- since I -- it was

4 in the same time frame. That's why I included with the last

5 chance agreement.

6 And then the next page is the actual last chance agreement

7 with Cheryl.

8 Q And let's look at that last chance agreement again, if we

9 could.

10 A Okay.

11 Q Now, do you normally -- as this one would suggest, when

12 you discipline an employee, do you include what rule has been

13 violated?

14 A I do.

15 Q And so, the format of this particular last chance

16 agreement, which shows the Group A, Rule 5, Group B, Rule 3 and

17 Rule 13, that's the same format you use in every last chance

18 agreement?

19 A Yes.

20 Q All right. And if you were disciplining an employee for

21 violating a confidentiality for instance, is there a rule that

22 would be implicated?

23 A For discipline -- or for --

24 Q Do we have a rule against confidentiality generally?

25 A Yes, we do.
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1 Q A breach of confidentiality?

2 A We do.

3 Q And is that in -- I think you have in front of you that

4 joint exhibit. What --

5 MR. SWIDER: How is that marked? Joint exhibit --

6 JUDGE AMCHAN: I think it's Joint 2.

7 MR. SWIDER: It's Joint 2.

8 Q BY MR. SWIDER: And what rule would you be referring to?

9 A Rule -- it's on page 17, Group A, Rule 2.

10 Q All right. And so, that if an employee had breached that

11 rule or you're alleging they breached that rule, you put that

12 in the last chance agreement?

13 A Correct.

14 Q All right. And in connection with this particular last

15 chance agreement, was this appealed then in any way by

16 Ms. Muldrew?

17 A No, it was not.

18 Q Do you recall any disagreement with it at all from her?

19 A No, I do not recall a disagreement on it.

20 Q All right. And when you disciplined her for this --

21 A Mm-hmm.

22 Q -- was there any other reason you disciplined her other

23 than this misconduct?

24 A No.

25 Q Was she able to come back to work?
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1 A She was.

2 Q And was there further incident involving her that led to

3 discipline?

4 A There was.

5 Q And how did that come to your attention?

6 A So, we brought Cheryl back to work on January 19, put her

7 back to work that day. So she was out on the line doing her

8 job, which is -- was breaking out employees. And then, Shirley

9 Dominguez was working with Cheryl and Gloria and they were all

10 talking. And Cheryl was talking to Gloria and was mentioning

11 that if she were to see whomever it was that turned her in, in

12 the first offense at Walmart, that it would not be good, was

13 how it was brought to my attention.

14 Q All right. And if I may back you up for one minute?

15 There's a question I neglected to ask you about that last

16 chance agreement.

17 A Mm-hmm.

18 Q Would you look back at the last chance agreement?

19 A Yes, sir.

20 Q I see at the top of the page it says "privileged and

21 confidential".

22 A Yes, sir.

23 Q Do they all say that?

24 A They do.

25 Q And to you, what does that mean?
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1 A It means it's a document that's going be placed in her

2 personnel file and she can review it at any time. She don't

3 get a copy of it, but it goes into her personnel file. It

4 stays confidential. I'm not going to share it with anyone. It

5 stays in my office.

6 Q All right. And if she wanted to talk with someone about

7 her own discipline, would this prevent her from doing that?

8 A No.

9 Q And I'm sorry. Then move ahead to the Shirley Dominguez

10 situation.

11 A Mm-hmm.

12 Q And again, what did -- was it Shirley who brought this to

13 your attention?

14 A Shirley was. Yeah, Shirley had, you know, she went to

15 Tony. And Tony brought her to my office because this all

16 happened -- it was actually the next day was when it was

17 brought to our attention that Cheryl had been making

18 threatening comments. And even though she did not call a name,

19 she said that she was looking over towards Yvette, who was the

20 lady who initially reported the first offense.

21 Q All right. And what else did you do as part of this

22 investigation, if anything?

23 A So with that, I found out who the witnesses were and then

24 started the investigation by interviewing the witnesses and

25 taking witness statements.
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1 Q And are those statements then included Employer's

2 Exhibit 1?

3 A They are, yes.

4 Q What is B17?

5 A B17 is, I believe that was my follow-up conversation with

6 Shirley. You know, with Shirley, I was talking with her and I

7 was trying to get as much detail from her as possible, that way

8 I have as much of the facts as possible to make the decision.

9 Q And did this also then involve some element of statements

10 against Hispanic or some Mexican workers?

11 A Yes. From what my understanding was, she, you know,

12 because she feels like that the Hispanic ladies were coerced

13 into coming to my office. They were, I guess, in a way, forced

14 to, which was not the case at all.

15 Q All right. And did you then, again meet -- I'm looking at

16 page B-18. Is that part of B-17, the discussion again with

17 Dominguez?

18 A I believe that it's the -- yes, it's carried over to the

19 second page.

20 Q All right. And what is page B-19?

21 A B-19 was Cheryl's statement I took from her whenever she

22 came back to work on the 21st.

23 Q All right. And what is B-20?

24 A B-20 is a statement from Nadine Pugh -- because in the

25 course of the investigation, I found out that Shirley had first
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1 went to Nadine as a -- I guess to question what she should do

2 about what she heard. She, from the comments that Cheryl had

3 made, she felt that Yvette, you know, might need to know about

4 what was said in case she runs into the Shirley at Walmart.

5 So, she went to her first and Nadine directed her to go

6 talk to Tony.

7 Q All right. And B-21?

8 A That's the statement that I took from Gloria Lollis. She

9 had been off the days prior to that, so this was her first day

10 back at work. So, I took statements from her regarding her

11 conversation with Cheryl.

12 Q And you were present when Ms. Lollis testified yesterday?

13 A I was.

14 Q And she said, I think, that she hadn't read this. Do you

15 at least recall how you presented this to her?

16 A Yes. So basically, in while we were talking, I was

17 writing down the -- her statements. If you'll see, there's a

18 little notation there with this little half circle. I noted

19 that this part is what she said she remembered. So and then I

20 pointed that out to her as -- before she signed it.

21 So, you know, I had it and I turned it around to her and

22 said okay, this is what you're saying. You know, I read it

23 back to her. If she wanted me to change anything, I would have

24 changed it, and then had her sign it.

25 Q All right. So I'm a little confused. There are parts of
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1 this that she didn't remember?

2 A Where it says that Gloria did not recall her saying that

3 she said that whoever turned her in doesn't want to meet her at

4 Walmart.

5 Q So --

6 A She said she doesn't recall that.

7 Q She doesn't recall it?

8 A Correct.

9 Q So how did it get on this paper?

10 A Because we were talking and I asked that. And she said, I

11 don't remember that. And I said, okay. So that's why I noted

12 that she said that this is all that she remembers from Gloria.

13 Q All right. So you put your own notes on here before you

14 talked with her?

15 A No, as we were talking.

16 Q Okay.

17 A So, I was writing as we were talking. And then, she's

18 like, no, I don't remember that.

19 Q Okay. But I guess I am a little confused as to why you

20 would write down. For instance, she said whoever turned her in

21 doesn't want to meet her at Walmart. Where did you get that

22 information?

23 A She -- in our conversation, she had said that.

24 Q Oh, so you wrote it down when she said it.

25 A So I'm writing down -- yes. So I'm writing it down as

AVTranz
www.avtranz.com • (800) 257-0885

000242



327

1 she's talking and then she's like, but, I don't remember Cheryl

2 actually saying that.

3 Q All right. So she backed away from that?

4 A Yes.

5 Q And so, you didn't make this stuff up?

6 A Right.

7 Q It was she what she was telling you. Then had you went

8 back to get her signature, that's when you went over it again?

9 A Correct.

10 Q And then --

11 A So as I'm reading it back to her, she's like, I don't

12 remember her saying that.

13 Q Okay. And so you're emphasizing only the points that she

14 did continue to remember?

15 A Correct.

16 Q All right. Did you have ever sense of that she was

17 medicated at all? I know that she said that yesterday.

18 JUDGE AMCHAN: Are you talking about Ms. Muldrew?

19 MR. SWIDER: No, I'm sorry. That would be Ms. Lollis.

20 THE WITNESS: Ms. Lollis.

21 MR. SWIDER: Lollis.

22 THE WITNESS: I did not know at the time --

23 MR. SWIDER: Okay.

24 THE WITNESS: -- that she was medicated. You know, she

25 was just real adamant that she didn't want to get involved with

AVTranz
www.avtranz.com • (800) 257-0885

000243



328

1 somewhat of the situation. So --

2 Q BY MR. SWIDER: All right. Did you do anything else as

3 part of your investigation, any other interviews?

4 A No, I don't believe so.

5 Q All right. And did you ask -- or strike that. Did

6 Ms. Muldrew say hey, you need to talk with anybody else as a

7 witness in this situation?

8 A Not that I recall, no.

9 Q And what determination did you make as the result of the

10 investigation you conducted?

11 A As a result of the investigation, I determined that Cheryl

12 had been made threatening comments again towards another

13 employee. At this time, it was Veronique Wright, Yvette. And

14 she had just -- we had just given her a last chance agreement

15 two days prior to that or the day that she came back.

16 And so, I was really a little shocked that she would

17 accept the last chance agreement and then turn around the same

18 day and make more threatening comments towards another

19 employee. And so that's when -- why we felt -- or I felt that

20 she needed to be terminated.

21 Q All right. And this discharge document, did you prepare

22 that?

23 A I did.

24 Q And it also has that privileged and confidential at the

25 top.
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1 A It does.

2 Q That's the same reasons, same legend on any discharge

3 document?

4 A Yes.

5 Q That you're aware of? Does this also then state the only

6 rules for which she was being terminated?

7 A It does.

8 Q Why do you say this in the third paragraph? "On Tuesday

9 evening an employee reported to Tony Hagood, bread line

10 manager, that you'd been on the production floor making

11 retaliatory and threatening comments and discussing the

12 confidential situation from the previous week."

13 What does that mean?

14 A So whenever I have any kind of interviews with employees,

15 I let them know that what they're telling me is confidential,

16 that I'm not going to reveal what they're saying unless it's

17 absolutely necessary. Because I need them to be able to trust

18 me that hey, if I go to Eric, I can go to him with my problems

19 and it's going to get fixed and no one's going to be like, oh,

20 well, Shirley is the tattletale and comes to me with

21 everything.

22 So I tell them that. And so it was a confidential

23 situation in that manner, and that's what I meant by that.

24 Q All right. So did her discipline, that is her discharge

25 at this point, have anything to do with a breach of
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1 confidential information?

2 A Not at all.

3 Q And you talked about there's a rule that relates to that

4 and you didn't cite that at all in this instance?

5 A Correct.

6 Q So, to understand fully your motivation in reaching this

7 discharge decision, it was based only on the events that

8 related to her threatening other employees and calling other

9 employees lazy, stupid, and that she might whoop their butts or

10 asses?

11 A Right.

12 Q Nothing else motivated that decision?

13 A Correct. Nothing else.

14 Q Now, it looks like Ms. Muldrew did appeal the discharge?

15 A She did.

16 Q And are you then -- what happens after that appeal was

17 filed? Does that go to somebody else for a conclusion?

18 A Yes. So Cheryl, she'll file the appeal and then it went

19 to Mike Nelson, the acting director of manufacturing at the

20 time. And then, so Mike and I both met with Cheryl and then,

21 he had his appeal decision. And then, so he had five days to

22 do the decision.

23 And so, with that, from that meeting, I called Cheryl.

24 asked her if she wanted to come in to discuss it or if she

25 wanted to discuss it over the phone, and she said over the
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1 phone was fine. So, that's what this last page is on that,

2 that February 23, 2016. And so, that was where I discussed the

3 decision of her appeal and gave her the next step.

4 Q All right. And other than that note on the discharge

5 document -- did you read the discharge document to her?

6 A Yes.

7 Q And so, she would have -- she could have concluded I

8 suppose that this discussing the confidential situation was

9 your way of telling her she shouldn't have been talking about

10 what had happened. Was there anything else that you said to

11 her about being terminated for confidential information

12 disclosure?

13 A No. Whenever I do a termination or last chance agreement,

14 I read verbatim what's written here. So, I read this to her

15 and then once she refused to sign, she left my office and that

16 was it.

17 Q All right.

18 A And I gave her the complaint form.

19 Q All right. Did you ever send her a notice of her

20 termination?

21 A I sent her -- it wasn't actually a notice of her

22 termination. She requested a document for -- I believe it was

23 for DHS to give them, so she could file some paperwork with

24 them. She said they had to know that she no longer worked for

25 the company. So I prepared a document for her, yes.
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1 Q Let me hand you what has already been introduced into

2 evidence as General Counsel Exhibit 3. Do you have that?

3 MS. MOHNS: I can pass it.

4 MR. SWIDER: Oh, thank you. We've got it covered.

5 Q BY MR. SWIDER: Can you identify that document?

6 A That's the document that I prepared for Cheryl, yes.

7 Q And so was that -- when you say, for her, when you say, to

8 whom it may concern, you're not addressing that to Cheryl?

9 A No, because she said it was going to another entity that

10 she was -- need to file some stuff with.

11 Q All right. So that's not your way of terminating her or

12 letting her know that she's --

13 A No.

14 Q -- been terminated?

15 A No. We -- we don't -- we don't send out letters for --

16 for that. So she requested this and I did prepare it for her,

17 yes.

18 Q Okay.

19 MR. SWIDER: Thank you. You may give that back to --

20 MS. MOHNS: Thank you.

21 THE WITNESS: Thank you.

22 MR. SWIDER: -- Ms. Mohns.

23 Q BY MR. SWIDER: All right. I want to now turn your

24 attention to Lorraine Marks Briggs.

25 A Okay.

AVTranz
www.avtranz.com • (800) 257-0885

000248



333

1 Q Is that someone that you also were involved in a

2 disciplinary action concerning?

3 A Yes, I was.

4 Q And how was her situation first brought to your attention,

5 if you recall?

6 A Her situation was first brought by Ashley Hawkins. Tony

7 Hagood had brought Ashley because she went to him.

8 Q And I apologize to you. I'm talking now about her last

9 chance agreement --

10 A Oh, I'm sorry.

11 Q -- as opposed to her discharge.

12 A Okay.

13 Q That's my fault. So the first time that you were involved

14 in any discipline --

15 A The first time, yes --

16 Q -- that involved Briggs.

17 A -- was my first day at work with Southern Bakeries. So, I

18 started on October 12th and Tony and I met about Lorraine and

19 the eating on the line -- the eating of the bread from the

20 line. And, you know, at that time, having not been -- having

21 any knowledge of any person at that plant, I did meet with Rick

22 on that -- that, what to do in that situation.

23 Q And what do you recall from your conversation with Rick?

24 A You know, Rick and I discussed it and, you know, due to

25 the severity of it, we decided that, you know, they have given
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1 last chance agreements for various things in the past, and that

2 that would be the best thing at that time.

3 Q But let me take you back a little bit on that

4 investigation.

5 A Okay.

6 Q Did you also conduct your own investigation before you

7 took the matter to Mr. Ledbetter?

8 A Absolutely, yes.

9 Q All right. What do you --

10 A We --

11 Q -- recall about that?

12 A With that, I met with Lorraine and then, I got a statement

13 from her, asked her some questions. And then, also, we got a

14 statement from Darcell Ingram (phonetic). He's the top of the

15 line lead in the bread department. And then, had a statement

16 from Tony on what he witnessed.

17 Q Did you see in the file a write up that Mr. Hagood had put

18 in the file, a disciplinary action form for this situation?

19 A For -- on a -- on a disciplinary action form?

20 Q Well, yeah. I guess in terms of, let me go back to what

21 you did as part of your investigation --

22 A Right.

23 Q -- regarding this eating on the job incident. Who did you

24 interview -- let me back up. How did it come to your

25 attention?
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1 A Via Tony, Tony Hagood.

2 Q All right. All right. He told you about it?

3 A Right.

4 Q And then what did you do next?

5 A With that, I probably interviewed Lorraine.

6 Q All right. And did you keep notes from your interviews of

7 Lorraine?

8 A Yes.

9 Q I'm going to hand you Employer's Exhibit 4. Can you

10 identify that document?

11 A Yes. This is when I met with Lorraine on 10/14, this was

12 her statement.

13 Q All right. And this event had occurred on 10/8 before you

14 started?

15 A Correct.

16 Q Are you getting a -- okay, I was getting a strange echo.

17 And so you met with her on the 14th?

18 A Right.

19 Q And did she dispute at all that she had engaged in that

20 conduct?

21 A No, she did not.

22 Q And what was her rationale or what did she say about it?

23 A She just -- she thought that it was not a big deal because

24 apparently, she said people do it all the time. You know, I

25 had only been there for a few days, but I had, you know, had to
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1 review policies and stuff so I knew it was against policies

2 from day one. So I was, you know, a little surprised that she

3 said, everyone does it all the time. So I asked her, well, who

4 is everyone? And that's all she would tell me was everyone.

5 She would never give me specific names because with that, I

6 would investigate it further as to, you know, who's eating on

7 the line and who's allowing it to happen.

8 Q So, just as she testified yesterday, you ask her and she

9 wouldn't give you names?

10 A Correct.

11 Q And she didn't give you any names of any supervisors?

12 A No, she did not.

13 Q No names of anybody?

14 A Not at all.

15 Q So you couldn't investigate that aspect any further?

16 A Correct.

17 Q All right. Did you -- what did you do next in your

18 investigation, if you recall?

19 A I said, also had a statement from a Darcell Ingram, the

20 line lead because, you know, Tony was also fairly new. I think

21 he'd been there for maybe two weeks, a week-and-a-half. And

22 so, he had Darcell talk to Lorraine because they had worked

23 together for a long time. And then with that in Darcell's

24 statement, he said that she pretty much had an attitude with

25 him. She had an attitude with Tony from the get go. And so,
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1 you know, it was just one of those things that -- those were

2 the three people who were actually involved with it. So, I

3 investigated that and got the statements from -- from those

4 people.

5 Q All right. And this was before you talked to Ledbetter?

6 A That was before I talked to Rick, yes.

7 Q All right. Did you interview Lorraine a second time?

8 A I did.

9 Q And did you make notes and have her sign that interview as

10 well?

11 A I did, yes.

12 Q I'm handing you what's been admitted into evidence as

13 Employer Exhibit 5. Can you identify that document?

14 A Yes. This is when I interviewed Lorraine a second time

15 and talked to her about the situation. I asked her questions

16 and it has her answers.

17 Q And was there anything else you did as a part of this

18 investigation before you took the next step?

19 A From this, like I said, I did meet with Rick to, you know,

20 this is what I have. She's admitted to it. You know, what

21 would be appropriate disciplinary action? With it, like I

22 said, being my first three days on the job, I didn't want to,

23 you know, do something that I felt was or that he felt was

24 incorrect.

25 Q Did you know at any point that she was already on a last
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1 chance agreement?

2 A Rick had mentioned that he thought that she was and I

3 could not find it. So I -- I did not find a last chance

4 agreement on her at this time.

5 Q And so the previous last chance agreement had nothing to

6 do with your giving her a last chance agreement at this time?

7 MS. MOHNS: Objection. Leading.

8 MR. SWIDER: I'm --

9 JUDGE AMCHAN: Well --

10

11

12

13

MR. SWIDER: That's the question.

JUDGE AMCHAN: Yeah, it does kind of --

MR. SWIDER: Did --

JUDGE AMCHAN: -- suggest an answer. I mean --

14 Q BY MR. SWIDER: All right. Did the last chance agreement

15 from 2013 have anything to do with this second last chance

16 agreement?

17 A It did not.

18 Q And did you have any conversation with Rick Ledbetter in

19 which he told you that she had a union history, that she --

20 MS. MOHNS: Objection.

21 MR. SWIDER: -- in any way had been a union supporter?

22 MS. MOHNS: Leading.

23 JUDGE AMCHAN: Go ahead. Overruled.

24 MR. SWIDER: Or --

25 JUDGE AMCHAN: Well, let's put it -- (indiscernible) your
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1 question.

2 What did you discuss with Mr. Ledbetter regarding Ms.

3 Briggs at the time of this last chance agreement?

4 THE WITNESS: The discussion we had was about this. And

5 like I said, he did feel that she had -- from his memory, she

6 had a previous final written warning, I think is what he called

7 it. And, you know, so I looked for it, and I could not find

8 it, and so we really did it based off of this. Like I said, he

9 knew she had previous disciplinary action, and I think it's

10 notated in her last chance agreement, but it was not taken into

11 consideration for what she had done there.

12 Q BY MR. SWIDER: And did you consider any -- let me ask you

13 this. Did you know of any previous union activity or board

14 activity on her part at the time you dispensed this discipline?

15 A I did not. I -- I knew, you know, that there had been a

16 union there previous years only because I had family that had

17 worked there years ago, but -- and I knew that it had been

18 voted out. That's all I knew. I didn't know which employees,

19 if any, were still there that had been supporters of the union.

20 Q All right. And in terms of your coming in and looking at

21 the rules, what rules were violated by her eating, did you put

22 in the last chance agreement?

23 A There was Group B, Rules 3 and 13. So, Rule 3 is actually

24 eating in a production area. And Rule 13 is violating GMPs,

25 which again, ties back to rule 3, because you have the specific
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1 GMPs against eating in the production area.

2 Q Now, in this particular instance, as you understood it,

3 what had she done?

4 A She had taken -- as the bread was coming over the line,

5 she had taken some off the top of the bread. So, pinched a

6 piece of the bread and ate it as the bread's coming down the

7 line.

8 Q And is this bread going to be -- now, did you have any --

9 was there any discussion whether this is bad bread or good

10 bread?

11 A She said it was bad bread. I have no knowledge of that.

12 You know, that's really -- the supervisors would say, you know,

13 this bed -- this bread's going to be thrown away. At this time

14 it had not been decided one way or the other to my knowledge.

15 So I don't know. Well, I don't know.

16 Q Would this -- I mean, from your standpoint and what you

17 knew at this point, what would be the problem with taking and

18 eating something off the --

19 A That's --

20 Q -- product?

21 A It's a very big problem because one, she's eating so she

22 pinched off a piece of bread, put it in her mouth so it has the

23 potential to contaminate her fingers by whatever's in her mouth

24 and then going back to work on whatever's on the line. So she

25 didn't stop to go wash her hands so that's actually another GMP
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1 that she violated. She, you know, just continued to work. And

2 if she does that all the time, as she said that she does every

3 time they run that -- that product that she eats that, then

4 that's a -- that's a huge issue because you're contaminating

5 product and it's going to our customers.

6 Q And in the last chance agreement, I think you mentioned a

7 previous record for rule violations?

8 A Yes.

9 Q What does that relate to?

10 A Just any previous history of having --

11 Q And what did you know about any history?

12 A Other than that -- that she supposedly had a last chance

13 agreement or a final written warning, that's all I actually

14 knew.

15 Q All right. Now, what's the difference between a last

16 chance agreement and a final warning at Southern Bakeries, if

17 any?

18 A There really is no difference. I believe it's just

19 probably a difference in the person writing the document.

20 Q All right. And when one gets a last chance agreement,

21 what significance does that have going forward in their

22 employment, if any?

23 A Normally, when you get a last chance agreement, it's

24 because it's you've done something that -- that you should have

25 been terminated for and so we're giving you the last chance to
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1 work to -- to maintain your job because -- well, I won't say

2 that. But it's we're giving you the opportunity to maintain

3 your job and continue working for Southern Bakeries.

4 Q And how long did you understand a last chance agreement

5 would remain in an employee's file and have an impact on

6 further discipline?

7 A For the continued, as part of their tenure, at the

8 company.

9 Q So when Ledbetter told you that he thought she was under a

10 last chance agreement already, would normally the next step be

11 termination?

12 A Yes.

13 Q And yet, he told you that he thought another last chance

14 agreement was appropriate, agreed?

15 A Yes, he did.

16 Q Okay. Did she appeal that decision?

17 A She did not.

18 Q Did she sign off on that last chance agreement?

19 A She did.

20 Q And was there any discussion with Tony as to what he

21 thought would be appropriate discipline or do you recall?

22 A I don't -- I don't -- I don't recall.

23 Q So you and your conversation with Rick are what concluded

24 that this would be the appropriate discipline?

25 A Yes. I -- after, you know, talking with Rick, I probably
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1 went back and told Tony, hey, this is what we're looking at

2 doing, and he agreed to it because that's the normal process,

3 you know, is they give me this. We kind of decide the level of

4 discipline. Normally, we don't just have Rick. So, normally

5 it's me, then talking with the supervisors, you know, because

6 normally Rick's not involved with the -- with this -- this

7 stuff.

8 Q All right.

9 (Counsel confer)

10 Q BY MR. SWIDER: And as you testified before, Rick is

11 normally not involved now with last chance agreements?

12 A Correct.

13 Q And he was at that time because?

14 A Because I was so new.

15 Q All right. And have you had him involved in a last chance

16 agreement since then that you recall?

17 A Not -- no.

18 Q Now, do you recall any meeting with employees to discuss

19 harassment of other employees?

20 A Yes.

21 Q And what do you recall about that?

22 A We met with the bread line, first shift, wrap department,

23 individually. After Cheryl had her -- when we suspended her

24 for the second time, it was just prior to her actual

25 termination. There was a lot of -- Cheryl had a lot of
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1 friends. She had some family workers that working that line,

2 so there was a lot of unrest. And you could hear, you know, a

3 lot of talking back and forth of, you know, oh, this person's

4 to blame, this person's to blame. So, we were trying to just

5 put that to bed and put that to rest and prevent any further

6 loss of productivity, for one, you know, hostile work

7 environments, you know, between employees. We were just trying

8 to prevent any of that. So, Tony and I met with employees and

9 went over a statement with them.

10 Q And when you said you went over a statement with them, was

11 there a written statement on that?

12 A There was, yes.

13 Q Let me hand you what has been admitted into evidence as

14 Employer's Exhibit 7.

15 THE COURT REPORTER: Did you mean B-7?

16 MR. SWIDER: Yes, I did.

17 Q BY MR. SWIDER: Can you identify this document?

18 A Yes. This is the statement that we had for the meeting.

19 Q And I'm sorry. Did you read this to employees

20 individually or collectively?

21 A We read this to individuals -- to individual -- we had

22 individual meetings with each employee.

23 Q And that would be only employees on the bread bake line

24 ramp?

25 A The bread wrap bake line, yes.
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1 Q All right.

2 A First shift.

3 JUDGE AMCHAN: How many employees would that have been?

4 THE WITNESS: There was 20 or so. It might have been

5 upwards of 25. I don't recall the exact number.

6 Q BY MR. SWIDER: And this particular document is signed by

7 Lorraine Marks, correct?

8 A Yes, it is.

9 Q All right. And did you impose, as it suggests, that if

10 you violate this rule going forward, it will be considered

11 insubordination for violating this directive from the meeting?

12 A We did, yes.

13 Q And was there any further situation that you encountered

14 from a disciplinary standpoint with Ms. Briggs?

15 A There was.

16 Q And what happened there?

17 A  Tony had brought Ashley Hawkins up because she had came to

18 him and complained about Lorraine bumping into her while she

19 was in the bread scaling area, which is an extension of the

20 shop. It's actually the first -- that's the first step in our

21 process is scaling. So you have the shop department, and

22 that's the very first step in the process. So she was there

23 talking with Eugene Hopson. She claims that Lorraine walked in

24 between her and Eugene, and while doing this, bumped into her,

25 and just continued to walk. Ashley said, you know, "Excuse
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1 you." to her and then Lorraine didn't say anything to her. She

2 just ended up going back to her department. And then, she said

3 that she saw Lorraine talking to Sandra Phillips and Latrosha

4 Maxwell, I believe was her last name, talking to them, and they

5 were all looking at her and laughing -- looking at her and

6 Eugene and laughing about the situation. So with that, I began

7 investigating it. So, I got a statement from Ashley. I got a

8 statement from Eugene. I got a statement from Lorraine on

9 that.

10 Q All right. And let me hand you what has been admitted

11 into evidence as Employer's Exhibit 11 and Exhibit 12. Can you

12 identify those documents?

13 A Yes. These are -- the first, Exhibit 11, is Ashley's

14 statement from our first meeting. And then Number 12 is -- are

15 the follow-up questions I had with her to try and get as much

16 detail about the situation as possible.

17 Q Now, when she explained to you, that is Ashley, what

18 happened, you met with her personally?

19 A Yes.

20 Q She said that she was talking with Hopson and that Ms.

21 Briggs walked in front of her as she was talking with Mr.

22 Hopson?

23 A Yes. Said that her and Eugene were facing each other

24 and that Lorraine chose the path directly in between them.

25 Q And did she tell you whether there was any other option
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1 for --

2 A Yes.

3 Q -- Ms. Briggs?

4 A Yes. She said that she -- there was lots of room. And I

5 say lots of room. There is lots of room in that department.

6 There's other obstacles you have to go around, but there's lots

7 of other options that she could have taken to get to, even to

8 that one sink or to go to the normal area, which would be the

9 break room to wash your hands.

10 Q Should -- was it appropriate for her to leave the line?

11 Was there any issue of Ms. Briggs having left the line without

12 permission?

13 A That is an issue, you know, as we have to have kind of a

14 whereabouts of where people are when -- when they're on the

15 line. There's work always to be done. You know, if the lines

16 are down, there's a skip, they should be cleaning, you know.

17 And if you need to leave the line for whatever reason, the

18 supervisor where, especially where she works, the production

19 office is literally right across the -- the way from her, so

20 she could have walked into the office and asked for permission,

21 hey, I need to go wash my hands, I've got something on them, if

22 she needed to leave the area.

23 Q So even if there's a skip, the employee must seek

24 permission and get permission to leave the line?

25 A Yes.
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1 Q And in this instance, she had not? Briggs had not sought

2 permission?

3 A Correct.

4 Q And who was her supervisor at that time?

5 A Bob Buckley.

6 Q And did you confirm that?

7 A Yes.

8 Q All right. And you talked as well, you said, with Mr.

9 Hopson?

10 A I did.

11 Q And what did he say in your discussions?

12 A He confirmed that Lorraine had walked in between he and

13 Ashley as they were talking. He said that he did not see her

14 bump Ashley, but he did hear Ashley say, excuse you. So he

15 felt that something must have happened. He didn't know what,

16 but so -- but he did confirm that she walked in between them,

17 when Lorraine adamantly denied that.

18 Q And did he say anything about her having other options to

19 get to that wash basin?

20 A Yes. He said that, you know, she -- there was plenty of

21 room for her to go around, and that he was really kind of

22 confused as to why she was coming over there because she never

23 comes over there to wash her hands.

24 Q He said that she -- he'd never seen her over there --

25 A Correct.
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1 Q -- before, washing her hands?

2 A Correct.

3 Q Did they work the same shift?

4 A They did.

5 Q And what shift was this?

6 A This was first shift.

7 Q Did you have occasion after the fact to talk to Mr. Hopson

8 about where this happened exactly?

9 A I did.

10 Q And I'm going to hand you now what's been marked as

11 Employer's Exhibit 8.

12 MR. SWIDER: I believe you still have --

13 JUDGE AMCHAN: All right.

14 MR. SWIDER: -- Employer's Exhibit 8, Your Honor.

15 JUDGE AMCHAN: I have that someplace, I believe.

16 (Counsel confer)

17 Q BY MR. SWIDER: All right. As we're looking at Employer

18 Exhibit 8, could you explain what this is?

19 A This is a map. It's actually a close up of the bread

20 department. So it's got, broken out into two sub-departments,

21 the bread shop and the packaging area, which is bread-wrap.

22 Q And where is the area that Ms. Briggs normally works?

23 A The area she normally works is here. These are the

24 conveyors as it comes out of the cooler to go in to be

25 packaged. These are our different lines.
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1 Q All right. And --

2 A So --

3 Q -- and it's going to be hard for the record so let me

4 explain what I think you just said there. At the top of the

5 page, it says, Packaging area, correct?

6 A Correct.

7 Q And then there are one, two, three, four, five, six lines;

8 there's a box; and then lines that flow down on the paper.

9 What are those?

10 A Those are the conveyors.

11 Q And if you were to put an "A" in the area in which she

12 normally worked, where would you put that "A"?

13 A I'd probably put it --

14 UNIDENTIFIED SPEAKER: I think you may have your --

15 (Counsel confer)

16 THE WITNESS: This one's been circled.

17 MR. SWIDER: Okay. I'm sorry. I'll give you one that's

18 pristine.

19 THE WITNESS: So I would probably put it to be in this

20 area between these conveyors.

21 Q BY MR. SWIDER: All right. And where was the bread-

22 scaling area hand wash that Ms. Briggs went to on this day,

23 February 8th?

24 A On this page, there's the number 64 here to the right.

25 It's going to be -- the bread scaling area is all the area to
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1 the left, in between there, and the mixer.

2 Q All right.

3 MS. MOHNS: I'm sorry. I was --

4 THE WITNESS: Right here.

5 MS. MOHNS: Okay.

6 THE WITNESS: So this whole area is the bread scaling

7 area.

8 Q BY MR. SWIDER: All right. And what you're looking at is

9 that whole area is there's that number 64, and then there is

10 the word "Bread shop," and then down, it says there's a hand

11 wash area and a little, it looks like either -- is that a --

12 below the hand-wash box, is that a wall?

13 A Yes.

14 Q Okay. And that area generally would be where this

15 incident occurred -- or I'm sorry, what were you describing

16 as --

17 A Yes.

18 Q -- the bread shop area?

19 A Yeah. So this whole (sic) is the bread shop -- or bread

20 shop starts here and goes all the way to -- to over here where

21 this is the -- the proofer, so the bread proofer.

22 Q All right.

23 A So and then goes to the oven. So I mean, it's this whole

24 big area is obviously bread.

25 Q And the whole big area includes Number 64, then --
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1 A Yeah.

2 Q -- Number 60?

3 A So 64, 63, 62, 60, 58, 59, those are all in the bread shop

4 area.

5 Q Now, is this where, as you understood it, people who were

6 working in the packaging area would permissibly go or normally

7 go to wash their hands?

8 A No.

9 Q Where would they go?

10 A Normally, they would go to the break room.

11 Q Which is where?

12 A Which is located here. What is Number 42 is here towards

13 the left, it would be in that area here. There's a hand wash

14 station.

15 Q Is there -- there's this woman (sic) restroom; is that

16 the --

17 A Yeah. There's two women's restrooms so you can --

18 they're -- which have sinks so you can wash your hands in there

19 or inside the actual, where it says, "Vending machine" --

20 Q Yes.

21 A -- here, there's a hand wash station in that room as well.

22 Q All right. Is there any general protocol that says that

23 you need to go one place rather than the other?

24 A No.

25 Q Okay. But Hopson had never seen her in that area before?
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1 A Correct.

2 Q Did you talk to Hagood about whether he had seen her in

3 that area before?

4 A yes.

5 Q And what did he say?

6 A He had never seen her over there.

7 Q All right. And where did Mr. Hopson say that he and

8 Lorraine -- I'm sorry, he and Ashley were having their

9 conversation?

10 A I'll mark "Hopson."

11 Q Do you want to mark that with a "B" --

12 A With a "B"?

13 Q -- as in "boy"?

14 A So they were generally in this area here, just north of

15 the hand wash station.

16 Q All right. But were they right in front of the hand wash

17 station or -- okay. I see what you're saying. The "B" is to

18 the right of a straight line that comes down?

19 A Correct.

20 Q All right. And could -- so as you understood it from Mr.

21 Hopson, where was Ashley walking --

22 A Lorraine?

23 Q -- I'm sorry, Lorraine coming from?

24 A So Lorraine would have come out from here.

25 Q From A?
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1 A From A, went to the right and walked down.

2 Q Would she have walked that straight line of that path

3 that --

4 A She -- she could have.

5 Q -- that looks like a dotted line --

6 A Yes.

7 Q -- and gone right to the hand wash?

8 A Yes. Because that's generally the -- the walkway through

9 there. It's generally clear. There's, you know, maybe

10 occasionally a pallet that you can still walk around. It's not

11 going to block it completely. So generally, that would have

12 been the -- the path to walk over there. Any time that I --

13 because I have to test those stations to make sure that the

14 water temperature's the right temperature and stuff for some of

15 our audits. So I do check the hand wash stations. That would

16 have been the path that I would have taken.

17 Q Did Hopson and/or Hawkins say that they were in her path?

18 A They were not in her path.

19 Q What did they say?

20 A Well, they -- they ended up being in her path because she

21 didn't take that path.

22 Q What did she do?

23 A From my understanding, from what Eugene has told me, she

24 actually came around and kind of came around this way to go to

25 the hand wash station.
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1 Q So she came around to that Number 64?

2 A Closer to the wall, yes.

3 Q And then came back towards the hand wash station and

4 walked between them?

5 A Yes.

6 Q As opposed to taking the straight path that dotted line

7 reflects?

8 A Correct.

9 Q All right.

10 MR. SWIDER: I'm going to move at this time for the

11 admission into evidence of Employer's Exhibit 8.

12 JUDGE AMCHAN: Any objection?

13 MS. MOHNS: Just a question? Did you want the witness to

14 put a line on what he understood to be Ms. Briggs' line of

15 travel or no?

16 MR. SWIDER: I thought that what he had testified to is

17 that dotted line that goes right through the word "Bread shop,"

18 is that -- or am I a little bit to the --

19 THE WITNESS: That's -- that's not where I understand that

20 she went.

21 MR. SWIDER: Oh, I see, the path that she did take.

22 MS. MOHNS: Yes.

23 MR. SWIDER: Thank you. Yes.

24 Q BY MR. SWIDER: Would you draw that path?

25 JUDGE AMCHAN: What I'm going to ask him to do is maybe
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1 mark some others so that all the exhibits look the same.

2 MS. MOHNS: Are you going to make copies of this one?

3 MR. SWIDER: That might be the easiest.

4 JUDGE AMCHAN: Okay.

5 MS. MOHNS: I think so.

6 JUDGE AMCHAN: That would be great. I guess that we want

7 to make sure that only --

8 MR. SWIDER: You need another pen?

9 JUDGE AMCHAN: -- the one, only the ones with his markings

10 end up in the record.

11 THE WITNESS: So that's generally what my understanding is

12 of it.

13 MR. SWIDER: Okay. All right. Do you know how to get the

14 copies here the fastest way?

15 MS. WEST: I can run up --

16 MR. SWIDER: You're so good.

17 (Counsel confer)

18 MS. WEST: Okay. Thank you.

19 MR. SWIDER: Thanks.

20 All right. So we would move in --

21 THE COURT REPORTER: Do you want those now?

22 MR. SWIDER: If you don't mind. Thank you.

23 With that added, we would move for the admission into

24 evidence, Employer's Exhibit 8.

25 MS. MOHNS: No objection, Your Honor.
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1 JUDGE AMCHAN: It's received.

2 (Employer Exhibit Number 8 Received into Evidence)

3 Q BY MR. SWIDER: Did Ashley tell you whether either she or

4 Ms. Briggs had said anything during this incident?

5 A Other than Ashley saying, Excuse you, whenever -- whenever

6 she bumped her, she did not, to my understanding, there was no

7 other words exchanged.

8 Q And you may have told me this, but did you have any -- did

9 you conduct an interview with Lorraine Marks relative to this

10 issue?

11 A I did.

12 Q And did you have her sign a statement?

13 A Yes.

14 Q I'm going to hand you what, to be marked as -- or has been

15 admitted into evidence as Employer Exhibit 9 and Employer's

16 Exhibit 10. Can you identify these documents?

17 A Yes. This Exhibit 9 is Lorraine's statement from our

18 first meeting, and Exhibit 10 is her statement from our second

19 meeting.

20 Q All right.

21 A Well, it's my questions and her answers with her

22 signature.

23 Q All right. And did you interview anybody else in

24 connection with this situation?

25 A I did.
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1 Q And who else?

2 A Eugene Hopson.

3 Q Yeah, okay.

4 A Okay. And then I interviewed Sandra Phillips because she

5 was implicated that she was there talking to Lorraine about the

6 situation so I was wanting to hear her side of what Lorraine

7 had told her.

8 Q And do you recall what Sandra Phillips said?

9 A Of course, from Sandra's side, it was just Lorraine's

10 statement to her, but was that she said that Ashley moved into

11 Lorraine's path, and that that was what had happened, that

12 Ashley had been the instigator of the situation, and that the

13 just barely brushed arms to each other.

14 Q Now, I'm sorry. And because we had the confusion --

15 A Yes.

16 Q -- this document 8, now, you're talking with Sandra

17 Phillips?

18 A Yes.

19 Q Did Sandra Phillips actually observe what had happened?

20 A No, she did not.

21 Q All right. And so what did she say?

22 A She just said what Lorraine had told her was that Ashley

23 had moved into her path as she was going to wash her hands, and

24 that they brushed arms, just barely.

25 MR. SWIDER: All right. And do we have General Counsel's
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1 Exhibit 4? I have no idea why I don't.

2 MS. WEST: It looks like we only have one copy.

3 MR. SWIDER: All right.

4 MS. MOHNS: Let me see. I may have another.

5 (Counsel confer)

6 MR. SWIDER: Yes, that would be General Counsel 4. That's

7 all right.

8 MS. MOHNS: We have one.

9 MR. SWIDER: Oh, you do. Never mind.

10 MS. MOHNS: There you go.

11 THE WITNESS: This is Sandra's statement.

12 Q BY MR. SWIDER: And what else did you do, if anything

13 else, as a part of your investigation into this matter?

14 A Well, from talking with Sandra, I did find out she had

15 been approached by Pam Miller, one of our supervisors or

16 managers asking about the situation. Pam has worked at the

17 plant for a long time and has known all these ladies for a

18 long, long time. And so, she was just asking what had

19 happened. Well, in doing that, she had demonstrated what had

20 supposedly happened to Pam.

21 Q All right. And I'm sorry. Who demonstrated?

22 A Sandra had demonstrated to Pam what had supposedly

23 happened based off of what Lorraine told her.

24 Q So a lot of hearsay on --

25 A Yes.
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1 Q -- hearsay there.

2 A Yes.

3 Q Any other steps you took as part of the investigation?

4 A Other than the interviews with these employees, I don't

5 recall anything else.

6 Q All right. And what conclusion did you ready, if any?

7 A I concluded that -- from having the eyewitness statement

8 of Eugene, that she did actually walk in between them. And

9 from that, I was like okay, say you walk in between them.

10 Ashley said you bumped. You said you -- that you all brushed.

11 So it did happen. Contact was there. I felt that she did it

12 intentionally. And so, with that, I felt like she was trying

13 to create a hostile work environment. Plus, in doing -- in the

14 investigations, that she was out in the work area without

15 permission. And then with having just signed, a couple weeks

16 prior to that, the statement of us asking them to keep from

17 having these types of situations, it's an important issue.

18 Q So you, at this point, had suspended her.

19 A Yes.

20 Q Did you have further interviews with employees after you

21 had suspended her?

22 A Not further than what you have here.

23 Q All right. Let me hand you what has been marked as

24 Employer's Exhibit -- and admitted as Employer Exhibit 14.

25 MR. SWIDER: Unraveling.
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1

2

3

JUDGE AMCHAN: Okay.

MR. SWIDER: Do you have Employer's Exhibit 14?

JUDGE AMCHAN: Oh, 14. This is 14, right, the --

4 MR. SWIDER: Oh, all right. All right. I've got this

5 marked wrong.

6 THE COURT REPORTER: Oh, yes. I haven't got caught up to

7 that yet.

8 (Counsel confer)

9 JUDGE AMCHAN: But I don't know if that's what he wants

10 him to look at.

11 (Counsel confer)

12 THE WITNESS: I've got --

13 MR. SWIDER: Are any of those February 9th?

14. THE COURT REPORTER: Did you need this?

15 MR. SWIDER: No. That's --

16 THE WITNESS: Yes. This --

17 JUDGE AMCHAN: No, that's been --

18 MR. SWIDER: No, that's been marked.

19 Q BY MR. SWIDER: All right. Okay. So that was the

20 interview with Hawkins?

21 A Yes.

22 Q And that would have preceded the suspension. And -- all

23 right. And then you have --

24 A So --

25 MR. SWIDER: What exhibit number is that?
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1 THE WITNESS: This is actually Hawkins statement that I

2 had, Lorraine's statement from the 8th. So she was actually

3 suspended on the 8th, Lorraine was. I probably got a statement

4 from Eugene also on the 8th. And then got the follow-up

5 questions and then Sandra's statements. And then I interviewed

6 Lorraine again on the 11th.

7 Q BY MR. SWIDER: And do you have Employer's Exhibit 10

8 there?

9 A Yes.

10 Q All right. Was there a discussion with Marks Briggs as to

11 whether there was enough room to have walked about the two,

12 Hobson and Hawkins?

13 A Yes. Question number 4, I asked her why she didn't walk

14 around them. And I said was there room to walk around. She

15 said there was plenty of room, and that way -- that that was

16 the route she took -- or that was the shortest route. If

17 Ashley hadn't moved, they wouldn't have touched.

18 Q Did she, that is Marks Briggs, say anything about any

19 conflict between her and Hawkins?

20 A Yeah. She brought up in her original statement that she

21 had turned Ashley in for asking for a piece of bread off of the

22 bread line.

23 Q And was there anything that Hawkins said about that event

24 to you?

25 A She didn't know -- have any -- she said that Bob Buckley,
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1 the supervisor, had talked to her about supposedly eating the

2 bread, but did not discipline her because he didn't have any

3 actual information other than someone saying hey, she had asked

4 for a piece of bread. And so, she said that she knew that and

5 that was all she knew.

6 Q So did Ashley tell you that she had any idea of why Briggs

7 had done this?

8 A No, she did.

9 JUDGE AMCHAN: I may have missed -- did you talk to

10 Buckley about --

11 THE WITNESS: Yes, I talked to Bob. As it being the

12 supervisor that it was reported to --

13 JUDGE AMCHAN: Uh-huh.

14 THE WITNESS: -- I asked him so did -- if he had talked to

15 Ashley. And he said yes, he did, but he did not discipline

16 her, because he didn't -- other than Lorraine telling him that

17 that had supposedly happened, that was all he knew.

18 JUDGE AMCHAN: Well, did he say -- did he tell you whether

19 he mentioned to Ms. Hawkins that Ms. Briggs had mentioned her?

20 THE WITNESS: No, he never mentioned her name. He just

21 said that it had been reported to him that she had been eating

22 bread.

23 JUDGE AMCHAN: Yeah. One of the -- is -- maybe I missed

24 this also. Is there a written statement from Hobson in the --

25 MR. SWIDER: I don't have that in evidence. There is. I
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1 do.

2 Q BY MR. SWIDER: You mentioned two statements from Mr.

3 Hobson?

4 A Yes.

5 Q All right. Let me hand you now what'll be marked as

6 Employer's Exhibits 16.

7 (Employer Exhibit Number 16 and 17 Marked for Identification)

8 THE WITNESS: Yes, that's 9.

9 MS. MOHNS: That is 9?

10 THE WITNESS: Yes.

11 MS. MOHNS: Okay. All right.

12 THE WITNESS: That same one.

13 (Counsel confer)

14 JUDGE AMCHAN: While he's marking those exhibits, you had

15 mentioned why you were hired. Were you aware that there had

16 been an unfair labor practice hearing in 2014?

17

18

19 that.

20

THE WITNESS: I was not.

JUDGE AMCHAN: I mean, at some point, you became aware of

THE WITNESS: Yes. Yes. I found out about all of this

21 lovely stuff after I had started gathering all this information

22 up.

23 Q BY MR. SWIDER: After the termination?

24 A Yes.

25 Q And in connection with this hearing?
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1 A Correct. I mean I'll clarify. I know that there had been

2 some stuff filed, because I had folders in my office. I never

3 went through any of them, because I had lots of other stuff. I

4 didn't have time to just, you know, light reading of these

5 thick binders in my office. So there are -- you know, but it

6 had specific names attached to them and stuff like that. But I

7 did not know that there was a pending lawsuit until more

8 recently.

9 Q All right. I'm going to hand you what will be marked as

10 Employer's Exhibit 16 and 17 and ask you whether you can

11 identify these documents.

12 A Yes. This Employer 16 is Eugene Hobson's initial

13 statement. And then 17 is my follow-up questions with Eugene

14 to get more details.

15 Q All right. And in Exhibit 17, that's a follow-up

16 question?

17 A Correct, yes.

18 Q That is where Hobson did say that she had walked between

19 the two of them?

20 A Yes.

21 Q Not to the side. And you note on this, and Hobson signed

22 it, that there was plenty of room to walk around them. Is that

23 number 2?

24 A Yes. Yes, that's number 2. I asked could she have walked

25 around you two and was there plenty of room. And he said yes,
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1 she could have and there was plenty of room.

2 Q All right. And then what did -- question number 3, tell

3 me what that --

4 A All right. Question number 3, I asked is bread shop

5 Lorraine Mark's work area or is it Ashley's work area, because

6 I believe during the time that Lorraine had claimed that

7 actually that was her work area as well. And he said no, bread

8 shop, that she never comes there. The way that I wrote that is

9 kind of -- I wrote the answer directly beneath it. So it --

10 the word racks right there. So no bread racks. She never

11 comes there to wash her hands. And then so the answer to

12 Ashley's is yes, shop. And then the -- and he's never seen her

13 before is actually a continuation. So the answer is on the

14 right.

15 Q And then question number 4?

16 A What, if anything, did Lorraine Marks do or say to Ashley

17 or to you? He didn't hear her say anything, so nothing. And

18 to him nothing as well.

19 Q And then number 5?

20 A Did Lorraine bump or act aggressively toward Ashley, to

21 you, bump you, or towards you. He did not see it but heard

22 Ashley say excuse you. And no, she did not act any way toward

23 him.

24 Q And number 6?

25 A Did Ashley say excuse you to Lorraine Marks? Yes.
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1 Q All right.

2 MR. SWIDER: I would move, at this time, for the admission

3 into evidence of Employer's Exhibit 16 and 17.

4 MS. MOHNS: No objection.

5 JUDGE AMCHAN: They're received.

6 (Employer Exhibit Number 16 and 17 Received into Evidence)

7 JUDGE AMCHAN: Does Mr. Hobson still work at the plant?

8 THE WITNESS: He does.

9 MR. SWIDER: And he will be a witness.

10 Q BY MR. SWIDER: Now I want to direct your attention to

11 General Counsel's Exhibit 6.

12 MR. SWIDER: We'll need a copy of that, please.

13 JUDGE AMCHAN: I have one handy?

14 MR. SWIDER: Do you have one?

15 JUDGE AMCHAN: Yeah.

16 Q BY MR. SWIDER: Now as the results of your investigation,

17 you concluded that discharge was appropriate?

18 A I did.

19 Q And did you then write a discharge document?

20 A I did.

21 Q Is that what is marked and admitted into evidence as

22 General Counsel or GC Exhibit 6?

23 A Yes, it is.

24 Q Did you read this to her, give it to her, in any way,

25 present this?
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1 A Tony and met with Lorraine, and Tony read this document to

2 her.

3 Q Now on the second page, you, at this point, say a review

4 of your work history includes two previous final warnings, that

5 is, last chance agreements regarding your violation group A

6 rules 3 and 22, leaving your work area and walking off the job

7 without permission on May 30th, 2013.

8 Had you, at this point, seen this previous last chance

9 agreement?

10 A I had. So in between her first -- her last chance

11 agreement that she received in October and this termination, I

12 did come across her final written warning and some documents

13 that my predecessor did not file.

14 Q And --

15 MS. MOHNS: I'm sorry. I didn't catch that last --

16 THE WITNESS: My predecessor didn't have some stuff filed

17 away appropriately. And as I was cleaning things up, I found

18 it.

19 Q BY MR. SWIDER: All right. So you did find the 2013 last

20 chance agreement?

21 A I did.

22 Q And that has been admitted into evidence as Joint Exhibit

23 3. Is this what you're referred to?

24 A Yes.

25 Q All right. Did that play any role in this termination?
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1 A No.

2 Q So you would have still reached the decision, even without

3 that last chance agreement?

4 A Absolutely.

5 Q Why?

6 A Because of the severity of the actions that she took. You

7 know, creating a hostile work environment is very serious. And

8 after just having the incident and us saying, you know --

9 meeting with employees and saying hey, you know, we need to

10 calm it down, this is what's going on, let's stop this, and her

11 signing off on it, we took that in agreeance, that she agreed

12 to what we were asking. So yeah, I felt this would have

13 definitely happened this way.

14 Q Now did you reach the initial decision that termination

15 was the appropriate discipline here?

16 A I did.

17 Q And did you get that confirmed by anybody else before you

18 dispensed it?

19 A Through Rick, yes.

20 Q All right. And tell us about that conversation, if you

21 recall anything about it.

22 A So whenever I have these kinds of -- this -- we'll just

23 talk about this situation specifically. So I went with him

24 with all the facts, went to him, and I said, you know, Rick,

25 this is what's -- this what happened, you know. I feel like
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1 she needs to be terminated because of -- or discharged because

2 of her violating the policies, these rules. And so, he looked

3 over it, agreed with it, and --

4 Q Did he say anything to you about her previous union

5 activity, testifying before the Board, filing unfair labor

6 practice charges?

7 A No, he did not.

8 Q So your testimony today, under oath, is that when you

9 terminated her, you knew nothing about her previous union

10 activity?

11 A Absolutely did not know.

12 JUDGE AMCHAN: So you had prepared the discharge papers

13 before you talked to Mr. Ledbetter?

14 THE WITNESS: Yes.

15 JUDGE AMCHAN: And then he -- you went and talked to him,

16 and he read over the --

17 THE WITNESS: Yes. With all -- anyone who's going to be

18 terminated, I prepare everything. I make the decision. And

19 then he will give the approval to go ahead with the decision.

20 Q BY MR. SWIDER: All right. Let me gather the documents

21 that I gave you. I've handed you -- or I'm going to hand you

22 what has been admitted into evidence as General Counsel Exhibit

23 7. Can you identify that document?

24 A Yes. This is the document we use with all our

25 terminations. So anyone who is separated from the company,
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1 whether it be voluntary or involuntary, we use this document to

2 make sure that we have all their -- everything finalized in all

3 our systems. So our human resource information system

4 that's -- has all their data in our benefits system, make sure

5 we received uniforms, IDs, you know, timecards. If the

6 employee has keys, those types of things, you know, make sure

7 that they have -- we notify 401(k) that hey, this employee no

8 longer works here, so there may be -- that way they are aware

9 of their -- what they need to do legally. If that employee has

10 benefits, COBRA. All those things we notify appropriately.

11 And then the part D on there is settlement checklist. Make

12 sure if they're owed any time, that it's all paid off properly,

13 whether it be vacation time or time worked.

14 Q And is this a document that is ever used for external

15 purposes?

16 A No.

17 Q On that particular one, General Counsel Exhibit 7, I note

18 that it says do not rehire.

19 A Yes.

20 Q Did you put that on the document?

21 A I did not.

22 Q Had you ever seen that on any other company document?

23 A No.

24 Q Who put that on there?

25 A Tony Hagood.
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1 Q And did you talk with him at all about why that appeared

2 on the document?

3 A Yes, we had talked with him about that.

4 Q And what did he say?

5 A Tony -- of course, he hadn't been here -- he -- even at

6 this time, he'd only been here for a few months. So he's still

7 learning, basically, how we do things at Southern Bakeries

8 versus how they did things at his previous job. At his

9 previous job, if someone would have violated the -- or had the

10 offenses that she had, that would have been --

11 MS. MOHNS: Objection, hearsay.

12 MR. SWIDER: It's hearsay and --

13 JUDGE AMCHAN: Well --

14 MR. SWIDER: I'm sorry.

15 JUDGE AMCHAN: This is what he's telling you. Right. So

16 it's --

17 MR. SWIDER: Right, what he understands.

18 JUDGE AMCHAN: It's admissible for what --

19 THE WITNESS: What I was told.

20 JUDGE AMCHAN: Correct, not the truth of what Mr.

21 Hagood --

22 MS. MOHNS: Thank you.

23 JUDGE AMCHAN: -- told you.

24 THE WITNESS: That he told me that, at his previous job,

25 he would have marked someone as do not rehire or ineligible to
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1 rehire.

2 Q BY MR. SWIDER: Was he authorized by you or anybody else

3 in the company to put that on the form?

4 A No.

5 Q Has that been disseminated externally in any way, that

6 particular form?

7 A No.

8 Q Was it given to --

9 JUDGE AMCHAN: What do you mean by externally?

10 MR. SWIDER: Well, that's a good question.

11 Q BY MR. SWIDER: How -- let me back up a minute. Did you,

12 as the company HR representative, ever use this and disseminate

13 it in any other manner other than in connection with this

14 hearing, as you gave it to your counsel, who passed it on to

15 the National Labor Relations Board?

16 A No.

17 Q Did you use it for an unemployment comp hearing?

18 A No.

19 Q Are you certain about that?

20 A Yes.

21 Q And how are you certain?

22 A I'm certain because I received -- well, for one, because

23 the documents that I did send them they didn't receive, and

24 two, because we don't send this document out.

25 Q All right. And has this been used against her in any way?
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1 A No, it has not.

2 Q Has she reapplied for employment?

3 A Not to my knowledge.

4 Q Was it used in connection with her applying for other

5 employment?

6 A No.

7 Q Do you have any sense of where she presently works?

8 A I do.

9 Q Where?

10 A She works for Rainbow of Challenges, my previous employer.

11 Q And did you convey any information to them that was

12 negative to her that would have stood in the way of her getting

13 that job?

14 A She got the job, so no, I did not.

15 Q And you didn't, insofar as you or anybody else, told them

16 about this do not hire designation?

17 A No.

18 Q Let me hand you now what would be -- what has been

19 admitted into evidence as General Counsel Exhibit 8. Have you

20 seen that before?

21 A I have.

22 Q And when did you first see that?

23 A Well, I mean I see these every day, because these are in

24 my office.

25 Q Right, I'm sorry. That particular --
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1 A Okay.

2 Q -- which is dated when? What is it dated?

3 A This one is dated -- it begins on 2/9 and ends on 2/11.

4 Q What is that?

5 A This is our visitor's log.

6 Q And when did you first see that particular document?

7 A When it was requested by the Board.

8 Q All right. And you heard testimony relative to a meeting

9 that Mr. Shelton had with Mr. Ledbetter --

10 A Correct.

11 Q -- that may have been evidenced on that log. What's the

12 date of that meeting?

13 A 2/10, February 10th.

14 Q Did Mr. Ledbetter ever tell you about the meeting itself?

15 A No.

16 Q Were you aware of it at all, at the point that you made a

17 decision to terminate Ms. Briggs?

18 A No, I was not.

19 Q And when was the first time that it ever came to your

20 attention that the two of them had even met?

21 A When this document was requested.

22 Q So obviously, that -- it played no role in her discharge?

23 A Correct. No, it didn't.

24 Q That incident or meeting played no role in her --

25 A It did not.
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1 JUDGE AMCHAN: Did Mr. Ledbetter tell you that he'd met

2 with Mr. Shelton in the February 10th timeframe?

3 THE WITNESS: No. I didn't know anything about the

4 meeting until that document was requested and we looked at it

5 to see why it might have been requested, and Anthony's name was

6 on there.

7 Q BY MR. SWIDER: Requested by whom?

8 A By the Board.

9 Q Now in connection with this hearing, you've seen several

10 documents that were admitted into evidence this morning that

11 came from personnel files. Were you also asked to gather

12 information by me in connection with this hearing?

13 A I was.

14 Q And did I ask you to look through the files and find

15 comparators relative to other people who had been terminated or

16 disciplined for offenses similar to those at issue in this

17 case?

18 A Yes.

19 Q And did you undertake that review?

20 A I did.

21 Q And did you pull some examples --

22 A I did.

23 Q -- as well?

24 A Yes, sir.

25 Q Let me hand you what'll be marked as Employer's Exhibit
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1 18.

2 (Employer Exhibit Number 18 Marked for Identification)

3 MS. MOHNS: Thank you.

4 MR. SWIDER: Uh-huh.

5 Q BY MR. SWIDER: Can you identify this document?

6 A Yes. This is it looks like people who have violated group

7 A Rule 5 and a few other rules here and there.

8 Q And are these employees who were disciplined in connection

9 with those rule violations?

10 A Yes.

11 Q And were these just discharges?

12 A No.

13 Q What else were they?

14 A Last chance agreements or final written warnings.

15 Q Now in connection with your decision to terminate Ms.

16 Briggs, did you undertake any kind of review of files before

17 you did that?

18 A I did not.

19 Q So all the files that we saw today that the Board brought

20 in, you didn't review any of those in connection with your

21 decision?

22 A No, I did not.

23 Q And would you have been involved in any of those decisions

24 prior to October 2015?

25 A No, I was not.
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1 Q All right. So this particular document, which is several

2 pages and several different people, were you involved in any of

3 these situations?

4 A I was involved with the first two, which was -- both of

5 them are Cheryl Muldrew.

6 Q And you fully testified to the Cheryl Muldrew situation

7 today?

8 A Yes.

9 Q And you weren't involved beyond that?

10 A No, I was not.

11 Q All right.

12 MR. SWIDER: So we move, at this time, for Employer

13 Exhibit 18 to be admitted into evidence. And particularly,

14 given the objection we raised this morning, we're doing this as

15 a countermeasure in terms of having other documents in the

16 record relative to similar events of the past.

17 MS. MOHNS: Your Honor, I just need another minute just to

18 review all these pages and make sure.

19 MR. SWIDER: And I would add there would probably be

20 several that were in both piles.

21 JUDGE AMCHAN: Okay.

22 MS. MOHNS: No objection.

23 JUDGE AMCHAN: Are -- Respondent's Exhibit 18 is received.

24 (Employer Exhibit Number 18 Received into Evidence)

25 Q BY MR. SWIDER: Hand you now what would be marked as
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1 Employer's Exhibit 19.

2 (Employer Exhibit Number 19 Receive Marked for Identification)

3 Q BY MR. SWIDER: Can you identify these documents, Mr.

4 McNiel?

5 A Yes. These are actually discharge documents for employees

6 who violated, generally, group A Rules 3 and Rule 22.

7 Q And were you involved in any of these situations?

8 A I was not.

9 Q And is this an exhaustive list of people who have been

10 discharged within the last seven years?

11 A No, probably not.

12 Q How many -- do you have any sense of how many employees

13 have been involuntarily terminated, that is discharged, at that

14 facility over the last seven years?

15 A Yes.

16 Q Okay.

17 A I actually pulled that. The number recently is 241.

18 Q 241 people who've been discharged in the last seven years

19 from that facility?

20 A Involuntarily discharged, yes.

21 MS. MOHNS: I'm sorry. When was the timeframe?

22 Q BY MR. SWIDER: 2010 to 2017; is that correct?

23 A Correct.

24 MR. SWIDER: We would move, at this time, for the

25 admission into evidence of Employer's Exhibit 19.
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1 MS. MOHNS: No objection.

2 JUDGE AMCHAN: Received.

3 (Employer Exhibit Number 19 Received into Evidence)

4 Q BY MR. SWIDER: Hand you now what would be marked as

5 Employer's Exhibit 20.

6 (Employer Exhibit Number 20 Marked for Identification)

7 Q BY MR. SWIDER: Can you identify this document Mr. McNiel?

8 A Yes. These are disciplinary action forms on employees who

9 violated group B Rules 3 and/or 13.

10 Q And what does group B3 relate to?

11 A Eating in a production area.

12 Q And what is 13?

13 A It's -- if you violate group B Rule 3, you violate group B

14 rule 13 as well. I just didn't always put it on there. But

15 it's a violation of GMP's not following safety procedures and

16 policy.

17 Q Was this intended to be an exhaustive list of other

18 employees who have been disciplined for eating on the line?

19 A It's not exhaustive, no.

20 Q And were you involved in any of these situations?

21 A I was here for most of them. I would say --

22 Q Let's start with -- and I will note for the record that

23 what I've tried to do with these documents, Employer's Exhibit

24 18, 19, and 20, is put them in reverse chronological order --

25 A Right.
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1 Q -- to make the review easier. So the first page of

2 Employer's Exhibit 20 relates to a Monica --

3 A Hunter.

4 Q -- Hunter. And were you involved in the situation at all?

5 A I knew of it, yes.

6 Q All right. And were you aware that she was -- had been

7 disciplined to anything else prior to this?

8 A She had not.

9 Q And --

10 A She's a fairly new employee.

11 Q And for you -- were -- and I'm sorry. You were not

12 involved in this at all?

13 A When you say involved, I knew of the situation --

14 Q Right.

15 A -- because it was brought to my attention once I get these

16 documents and all these come to my office. But the supervisor

17 wrote her up prior to me -- I mean I found this after she had

18 already been written up, yes.

19 Q All right. So you did not dispense this discipline or

20 have anything to do with it?

21 A Correct.

22 Q All right. And is -- in your mind, is there any

23 difference between picking up food on the line and eating it or

24 having fries on the line?

25 A Yes. I think that that and chewing gum and all that's a
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1 huge difference.

2 Q Why so?

3 A Because having just one item that you have that you bring

4 in that's a foreign item is not the same as contaminating a

5 product that you're working on that's going down the line

6 constantly. It's just -- it's a separate -- it's the same rule

7 violation, but it's a different severity level.

8 Q And in connection with your rules, do you have the

9 discretion to discipline differently depending on the

10 seriousness of the offense?

11 A Yes.

12 Q And that's noted in those rules?

13 A It is.

14 MR. SWIDER: And those rules, of course, have been

15 admitted into evidence, Your Honor.

16 JUDGE AMCHAN: So eating product is more serious than

17 bringing in food, or do I have it reversed?

18 THE WITNESS: No. Yes. I feel like that eating product

19 off the line, as it's going down the line, is more serious

20 offense than someone coming in chewing gum on the line. Yes.

21 Q BY MR. SWIDER: And so, if this super -- who is this

22 particular supervisor?

23 A Bob Buckley.

24 Q And if he had wanted to elevate this to a more serious

25 level, he would have had to come to you to do that?
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1 A Yes.

2 Q But just because it was a first warning -- is that what

3 this is, or a --

4 A Yes.

5 Q B warning, he didn't have to come to you on it?

6 A Correct.

7 Q All right. Look at the next page. And that also looks to

8 be within your tenure.

9 A Yes.

10 Q Are you familiar with this situation at all?

11 A Yes. Again, it came to my office after the fact, but yes.

12 Q And so, who's the supervisor and this will?

13 A Tony Hagood.

14 Q And he didn't decide to elevate this beyond this

15 particular penalty?

16 A Right.

17 Q How would you know whether somebody was -- or how would

18 the supervisor know whether if somebody was on a last chance

19 agreement or had more serious discipline in their file to

20 determine whether this should be upgraded in any instance?

21 A They will ask myself or Annette to see what previous group

22 B violations they may have, because group B violations come off

23 your record after a year. So if it's prior to that, then they

24 don't stay on your record.

25 Q All right. So again, this is when you weren't involved
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1 in -- is that correct?

2 A Correct.

3 Q And this was chewing gum on the line, apparently?

4 A Correct. And she had her shirt untucked.

5 Q All right. And the next one was Ronald Dixon. Were you

6 aware of this situation?

7 A Yes.

8 Q And tell me about this.

9 A This one -- and I see it's marked suspension. He did not

10 receive a suspension date, because his previous group B

11 violation had already expired and they just didn't change it on

12 here. So that's our fault for not having that changed. But he

13 had -- whenever Kenny -- Ron Rose and Kenny White had asked me

14 about if he had any previous violations, he had crackers that

15 he had stored in a box over -- that Kenny came across, or Ron I

16 think actually found them, a supervisor, that he had a package

17 of crackers that was stored in a box over there in the

18 production area.

19 Q Was that was this -- that's what this was a write up for?

20 A Yes.

21 Q So he didn't have it open and eating it.

22 A No.

23 Q He just had it stored in the production area. And that

24 was an offense?

25 A That's an offense, yes.
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1 Q All right. And Justin Easter.

2 A Justin Easter. I did become aware -- of course, he no

3 longer works for the company, but he did not receive a

4 suspension day. He should have. So that was, you know,

5 something that was not actually followed through on there.

6 Q Why should he have received a suspension day?

7 A Because this was his second group B offense for not

8 necessarily the same rule violation, but -- I don't recall the

9 first offense was, but it was not for a group B Rule 1, which

10 is -- would have been a documented verbal warning only. That's

11 a job performance. It was for another group B offense. And

12 so, he should have been suspended a day for this. And he had

13 gotten his lunch and had it stored in a container in the

14 production area. He was not eating it. He was working on the

15 line, and they -- and Kenny found it under some tape.

16 Q And were you involved at all in this discipline?

17 A Involved, no.

18 Q Oh, all right. It came to your attention --

19 A After the fact.

20 Q -- after the fact.

21 A Yes.

22 Q And when did you -- was it connection with this hearing

23 that you realized that it should have been a suspension or did

24 you find it earlier?

25 A Yes. It was in connection with this hearing, yeah.
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1 Q As you were going through documents?

2 A Yeah.

3 Q Tiffany Luna.

4 A So she was chewing gum. And again, I -- until I came to

5 my office, I didn't -- I was not actually involved with it.

6 Q All right. And this would have been something your

7 supervisor did. And if he checked with your office, it would

8 have been with Annette --

9 A Right.

10 Q -- to see if there whether there was any previous

11 discipline?

12 A More than likely, yes.

13 Q Linda Vayla (phonetic).

14 A Linda, same thing.

15 Q That didn't come to your attention?

16 A Correct.

17 Q And this was chewing gum?

18 A Chewing gum.

19 Q Armel Lee.

20 A Armel, I was involved with this with this one because she

21 didn't agree with it initially. And she was eating candy on

22 the production line. Had a piece of candy in her mouth. So

23 that was -- you know, after talking with her, she then

24 understood, because we went back over the rules and explained,

25 you know, how that was a violation of the rules. And so,
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1 that -- she signed off on it.

2 Q And the next one, Steven Jones, that was one that you

3 weren't involved in?

4 A Correct. I was not involved in this at all.

5 Q Or any of the others if I've got these in the right order?

6 A Correct.

7 MR. SWIDER: We would move, at this time, for the

8 admission into evidence of Employer's Exhibit 20.

9 MS. MOHNS: No objection.

10 JUDGE AMCHAN: It's received.

11 (Employer Exhibit Number 20 Received into Evidence)

12 Q BY MR. SWIDER: I'm going to hand you now what will be

13 marked as General Counsel Exhibit 10.

14 MR. SWIDER: And I'm going to need all the ones that came

15 this morning.

16 JUDGE AMCHAN: You want all -- the stack?

17 MR. SWIDER: Yeah. Please.

18 MR. SWIDER: Did you give me a stick? I'm sorry. I asked

19 you for the stack, General Counsel Exhibit 10.

20 THE COURT REPORTER: Oh. I thought you were looking

21 for --

22 MR. SWIDER: No, No. I'm trying to --

23 THE COURT REPORTER: -- your Exhibit 10.

24 MR. SWIDER: No. I don't --

25 MS. WEST: Is that it right there?
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1 MR. SWIDER: It is, but I kind of need one too. So there

2 should be two that way.

3 JUDGE AMCHAN: I have the whole stack here, 9 through --

4 do you want 9 through --

5 MR. SWIDER: Yeah. It's going to be 9 through --

6 JUDGE AMCHAN: -- 26.

7 THE COURT REPORTER: Would you rather I give mine up, so

8 you have yours to look at?

9 JUDGE AMCHAN: If they're handy, yeah.

10 THE COURT REPORTER: Yeah. I can get them.

11

12

13

14

15

I'm sorry. You need 9 through?

JUDGE AMCHAN: 26.

THE COURT REPORTER: All the way through?

MR. SWIDER: Yeah. Yeah. Yeah.

THE COURT REPORTER: There's 15 -- there's 9 through 15,

16 and then I've got 16 through 26 I haven't gone through yet.

17 MR. SWIDER: Okay. But that's exactly what I think I --

18 JUDGE AMCHAN: Why don't I give you -- I have the stack

19 that's --

20 MR. SWIDER: Oh, wait. I'm sorry. He does have 12 here,

21 but I don't see 10. Does yours start with 10?

22 JUDGE AMCHAN: Here. I mean I have them in order.

23 MR. SWIDER: Are you sure?

24 JUDGE AMCHAN: So --

25 THE COURT REPORTER: 10 was a big one.
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1 JUDGE AMCHAN: So to the extent that I need to have --

2 stand up on Mr. McNiel --

3 MR. SWIDER: I don't think that'll be necessary.

4 Q BY MR. SWIDER: All right. Let me give you a stack here

5 of more documents. And I want to go through these with you and

6 ask you whether you have any knowledge about any of these

7 situations. First, looking at General Counsel Exhibit 10. And

8 you were employed in April of 2016, correct?

9 A Correct.

10 Q Now you tell me whether you already talked about any of

11 these people. The first one is --

12 A Yeah. We --

13 Q -- Ronald Dixon.

14 A -- talked about both Ronald and Justin.

15 Q We've already talked about Dixon. We've already talked

16 about Easter. So they were in both our stacks. And let's look

17 for somebody else. We've already talked about Tiffany Luna,

18 correct?

19 A Yes.

20 Q And we've already talked about Linda Vayla.

21 A Yes.

22 Q Are there any others in this document that you would have

23 had any personal involvement in?

24 A No.

25 Q All right. Let's turn to General Counsel Exhibit 11. And
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1 if these dates are correct, and we're going to assume that they

2 are, would you have any involvement in any of these situations?

3 A No.

4 Q Beginning with Tyrane Harris (phonetic) and ending with

5 Derrick Woodly (phonetic)?

6 A No, sir.

7 Q And I think you testified to this already. But you

8 didn't -- did you go back and look at any of these files

9 before you decided to discharge or suspend either Marks or

10 Muldrew?

11 A No, I did not.

12 Q All right. And I'm now drawing your attention to General

13 Counsel Exhibit 12. Are there any dates in these last chance

14 agreements or final warnings that you were involved in?

15 A Not that I can see.

16 Q Okay. Then I want to draw your attention to General

17 Counsel Exhibit 13. Were you involved or aware, in any way, of

18 this Elmer Pugh (phonetic) incident?

19 A No.

20 Q General Counsel Exhibit 14. Were you involved, in any

21 way, or aware of this situation involving Nadine Pugh?

22 A No, I was not.

23 Q Exhibit -- this is General Counsel Exhibit 15. Were you

24 involved, in any way, of -- or had anything to do with this

25 Ernest Beasley personnel file document?
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1 A No, I was not.

2 Q General Counsel Exhibit 16. Were you aware of or

3 involved, in any way, with this incident involving Louis

4 Gutierrez?

5 A No, I was not.

6 Q General Counsel Exhibit 17, this involves a Louis Woodberg

7 (phonetic). Were you involved in this situation?

8 A I was made aware of the situation when it came to my

9 office, yes, because when I reviewed it, him leaving his work

10 area, I did interview Louis himself to determine why he left

11 his work area and if it needed to be escalated to a higher

12 level of discipline, because I determined -- based off of what

13 he told me, that he left his work area to get a scraper, so he

14 could continue his work. So I did not escalate it to the next

15 level.

16 Q All right. Was there anything else in his file like a

17 last chance agreement or any other --

18 A No, there's not.

19 Q -- serious discipline? General Counsel Exhibit 18, Ashley

20 Hawkins.

21 A I was not involved with that.

22 Q You were not involved in that situation, don't know

23 anything about it, correct?

24 A Correct.

25 Q General Counsel 19, was this one that we've already talked
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1 about? Perhaps not.

2 A We didn't -- we did not talk about this one.

3 Q All right.

4 A It has been during my tenure.

5 Q All right. Tell me if you recall anything about this?

6 A I mean other than whenever it came to my office. I mean

7 she was chewing gum a lot.

8 Q And so far as you're aware, there was no other discipline

9 in her file, serious discipline?

10 A As far as I know, no.

11 Q Okay. General --

12 A We've talked about --

13 Q I'm sorry.

14 A We've talked about 20.

15 Q General Counsel 20 you've already talked about.

16 A Correct.

17 Q Exhibit 21 we're already talked about?

18 A Correct.

19 Q Exhibit 22 we've already talked about?

20 A Correct.

21 Q Have we talked about General Counsel Exhibit 23?

22 A We did not.

23 Q All right. What is this about?

24 A She was observed packing on the line without wearing

25 gloves. So it's a violation of Group B Rule 13, which is our
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1 GMPs.

2 Q All right. And were you involved in any way in this

3 discipline?

4 A I was not.

5 Q And so, when did you first become aware of it?

6 A When it came to my office.

7 Q At the time?

8 A Just to be filed, yeah.

9 Q Okay. General Counsel Exhibit 24, were you aware of this

10 or involved in it?

11 A No, I was not.

12 Q This involves Jason Burton.

13 A I was not.

14 Q General Counsel Exhibit 25 involving a Shirley

15 Witherspoon, were you involved in or aware of that situation?

16 A No, sir, I was not.

17 Q And Louis Banda (phonetic), were you involved in anything

18 to do with Mr. Banda?

19 A I was not involved with but I did become aware of Mr.

20 Banda, because he was a supervisor. And we've actually rehired

21 him since then -- since this.

22 Q Oh. Is that right?

23 A Yes.

24 Q But you weren't involved in any of the other --

25 A Not in any of his discipline, no.
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1 Q -- elements. But you were involved in the rehire?

2 A Yes.

3 Q And why would you rehire him with a record like this?

4 A Because we -- you know, we talked with him, and you know,

5 we just felt like it was mutually beneficial for both of us to

6 rehire.

7 Q And would Ms. Briggs be ineligible for rehire?

8 A No.

9 Q So she would be eligible?

10 A Yes.

11 Q And she hasn't reapplied at all?

12 A To my knowledge, no.

13 Q I'm not saying that you'd hire her, but she wouldn't have

14 been excluded from rehire based on what happened in this case.

15 A Correct.

16 JUDGE AMCHAN: I'm sorry. Your last questions were about?

17 MR. SWIDER: Ms. Briggs.

18 JUDGE AMCHAN: Okay.

19 Q BY MR. SWIDER: Now if she does apply and she doesn't get

20 rehired, I hope I don't see another charge. But that's

21 possible, isn't it?

22 Do the interior -- one of the things that Mr. Ledbetter

23 talked about was a camera rule relative to the break room.

24 A Correct.

25 Q You recall that testimony? And he said he couldn't have
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1 cameras in the break room?

2 A Correct, or couldn't take pictures.

3 Q All right. And does the break room have -- is it fully

4 enclosed, such as you couldn't see any other part of the plant?

5 A No. There are windows in the break room that you could

6 see out into the plant.

7 Q Did I ask you, in connection with this hearing, to also

8 look at the file of Sandra Phillips to see whether there had

9 been any other discipline other than what had been already

10 brought to" bear in this hearing?

11 A You did.

12 Q And to your knowledge, has there been any other discipline

13 that she suffered other than what she pointed out, the one

14 writeup?

15 A No, there has not been.

16 Q And are you aware, from looking at the records, of what

17 happened with Donny Davis? Does he still work for us?

18 A No, he does not work for us. Sorry.

19 Q And what do you recall, if anything, from the records as

20 to what happened to Mr. Davis?

21 A From the records I know that he -- whatever discipline he

22 had, he ended up retiring from the company.

23 Q Did he get any discipline after February of 2014 that you

24 found in the file?

25 A I don't recall.
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1 Q All right. How about Alicia Briggs? Did she have any

2 discipline after February of 2014 that you're aware of?

3 A Not that I -- I don't believe she was employed at that

4 time.

5 MR. SWIDER: All right. That is all we have, I think.

6 Hold on. Let me confer.

7 (Counsel confer)

8 MR. SWIDER: No other questions for this witness.

9 JUDGE AMCHAN: Do you want to break for lunch and then do

10 cross?

11 MS. MOHNS: Yes, I would like to do that.

12 JUDGE AMCHAN: How much time do you want for lunch -- do

13 we want for lunch?

14 We can go off the record.

15 (Off the record at 12:46 a.m.)

16 JUDGE AMCHAN: Okay. Let's go on the record.

17 THE COURT REPORTER: We're on.

18 MS. MOHNS: We're good?

19 JUDGE AMCHAN: Yeah.

20 MS. MOHNS: Okay.

21 CROSS-EXAMINATION 

22 Q BY MS. MOHNS: How are you doing, Mr. McNiel?

23 A I'm okay.

24 Q All right.

25 A Full from lunch.
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1 Q Okay. You know who I'm in since we've been sitting --

2 you've been sitting in this hearing these days. I just have a

3 few questions to follow up from Mr. Swider's questioning of you

4 earlier in this hearing. So you said that, in your work

5 history, you've never worked for a unionized company?

6 A Correct.

7 Q And you don't have a degree in human resources,

8 specifically?

9 A No, I do not.

10 Q Okay. But you do have relatives who worked for Southern

11 Bakeries in the past? Did I understand that correct?

12 A I have -- that worked for when it was Maier's Bakeries

13 (phonetic), yes.

14 Q Maier's Bakeries. Okay. Are those close relatives?

15 A I have an uncle.

16 Q Okay.

17 A I have an uncles. Yes.

18 Q So were you aware that they did -- were represented, that

19 that used to be a unionized facility?

20 A At that time, yes, I was.

21 Q Okay. And when you took the job, you were aware that --

22 A That it was not.

23 Q -- it was not but used to be?

24 A Correct, yes.

25 Q And as coming in as the HR manager, did anyone -- as part
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1 of orienting you to your new position, did anybody -- are you

2 saying that nobody discussed that with you, the -- how it was

3 fairly recently, that the Union was ousted, was no longer

4 recognized?

5 A When I came in, no. We didn't go through any of that,

6 because it had been a couple years since that time.

7 Q Okay. When you say we, you're talking about who? Are you

8 talking about Rick Ledbetter? Are you talking about the former

9 HR person that you replaced?

10 A Yeah. No one discussed it with me. So no, it was not

11 discussed.

12 Q And you say you had boxes of what ended up being the NLRB

13 case records in your office?

14 A There were some, yes.

15 Q Okay. But I guess it's your testimony that you never

16 looked in those?

17 A Not until more recently, no.

18 Q Okay. And it's -- when you started in October of 2015,

19 the Administrative Law Judge's decision in that earlier case

20 had already issued some months prior. And it's your testimony

21 that you were not aware that the company had a matter pending

22 before the NLRB in Washington, concerning whether the Union was

23 lawfully -- whether the withdrawal of recognition was lawful or

24 not?

25 A Correct.
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1 Q Let's talk a little bit about how disciplinary decisions

2 are made. Who decides -- or what's your involvement with

3 warning discipline, written warnings, short of last chance

4 agreements or terminations?

5 A With just like a disciplinary action form?

6 Q Isn't that what -- yeah.

7 A Like one of these forms --

8 Q Sure.

9 A -- you're asking -- okay. It would just depend on the

10 severity of it. But most of that is just administered with the

11 supervisor or manager level, because the way it's broken down

12 is you have the director of manufacturing. Then we -- now we

13 have two superintendents. But at that time, it was bake line

14 managers. And there were three of them at that time. And then

15 he goes into the supervisor level that are -- the salary

16 supervisors on each shift. So the salary supervisors have the

17 authority to do these DAF forms. And then they're reviewed

18 normally by their next level manager or superintendent now.

19 And then it comes to my office. So sometimes I'm involved if

20 they need direction on where to go with them. But normally,

21 they do those on their own.

22 Q So just for clarification, at what point in that

23 process -- is it only issued to the employee after it has been

24 brought to your attention?

25 A Not always, no. It just depends on the severity of the
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1 rule that was violated or which rule was violated and then,

2 like I said, the severity level.

3 Q Okay. And how do the supervisors know whether or not they

4 need to involve other people or not? What are those -- what

5 are the guidelines?

6 A Okay. Most of the time, group B violations will not

7 involve me having to step in. Occasionally, they do. But most

8 of the time, they do not. Group A violations, I'm probably

9 99.9 percent of the time involved from the get-go.

10 Q Involved meaning before it -- before --

11 A Before it's actually issued to the employee.

12 Q -- discipline issues?

13 A Yes.

14 Q All right. And did you say that Rick Ledbetter is also

15 involved in last chance agreement discipline?

16 A No. He was on the very first one that I issued, which was

17 with Lorraine in October, only because I was -- it was my first

18 day on the job, basically, my first week. It was at that

19 timeframe. But no. After that, I've done them on my own.

20 Q Okay. And go back to the warning discipline that may

21 issue for group A or group B violations. Did you say they have

22 a lifespan, an expiration?

23 A Yes.

24 Q What's that?

25 A The group A violations, I'm not -- I'll have to look at
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1 the actual thing. Group B --

2 Q You have that in front of you.

3 A Oh, I'm sorry.

4 Q I believe it's in there.

5 A Group B violations come off after a year. It's in the --

6 most of the time, group A violations are going to be a

7 terminable offense. So it would be something that you would

8 more than likely be discharged over. So those are going to

9 normally lead to a last chance agreement if not termination.

10 And group B are a rolling 12-month period.

11 Q So if somebody gets a writeup or short of a last chance

12 agreement for group A, you say that would basically remain on

13 their file forever as -- for purposes of progressing?

14 A Yes.

15 Q Okay. And did -- my understanding, you testified that

16 final warning discipline -- you distinguished -- I believe Mr.

17 Swider asked you what, if any, difference there was between

18 last chance agreement discipline and final warning discipline.

19 A Right.

20 Q And I'm not sure I understood -- I got your answer down

21 correctly. Could you explain that to me?

22 A Okay. There is no difference --

23 Q So final warning --

24 A -- ultimately.

25 Q -- discipline does not expire?
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1 A No, it does not.

2 Q It's just kind of a new terminology the company adopted?

3 A Yeah. I think it was just in the change of department

4 heads of HR.

5 Q How does a supervisor who may see a group B infraction of

6 some type, how does that supervisor know what level of

7 discipline is appropriate to be issued?

8 A They check with my office. So normally, with Annette,

9 they'll call her and ask if there's any other discipline in

10 there, in the employee's file, group B, and what it was. That

11 way they know, okay, this is the first time they've had this

12 offense or it's the first one in the file for this past 12

13 months. And then -- or however many months it may be.

14 Q And do -- would they come to the human resources office

15 and inspect the file themselves, or would they rely on what Ms.

16 Capatillo could find in the file and what she reported to them?

17 A It could go either way. Sometimes that would come to the

18 office.

19 Q Okay. And so, at this point, you, on your own authority,

20 handle the issues of last chance agreement discipline?

21 A Correct.

22 Q Terminations, when you feel that that's appropriate, you

23 consult with Rick Ledbetter -- or Ricky Ledbetter?

24 A Yeah. I wouldn't necessarily use the word consult. Like

25 I make the decision. This is what I feel needs to be done.
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1 And then Rick will approve or disapprove it. So I guess you

2 can call it consulting, but I would just say he approves or

3 disapproves.

4 Q Okay. Is there --

5 JUDGE AMCHAN: So just to make it clear, you make the

6 initial decision on termination yourself without talking to

7 him?

8 THE WITNESS: Correct.

9 Q BY MS. MOHNS: Okay. And he doesn't review last chance

10 agreement discipline or anything like that to say well, geez,

11 I -- if it were me, I would have terminated that person?

12 A Not unless it's appealed to him.

13 Q Okay. So he's in the appeal?

14 A He's the second step of the appeal process. So yes, if

15 it's appealed to him.

16 Q Okay. And we'll get to appeals in a second.

17 A Okay.

18 Q But -- so Rick Ledbetter will approve -- approves all

19 terminations?

20 A Correct.

21 Q Okay. And I guess in your opinion -- in your experience

22 since October 2015 has he ever disapproved a termination?

23 A Oh, yes.

24 Q Okay. And then some other discipline is issued?

25 A Yes, normally a last chance agreement.
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1 Q Can you think of a situation when that happened?

2 A I can't think of a specific one, no, not off the top of my

3 head. I mean there's been a lot of different things over the

4 past, you know, year-and-a-half. I don't remember a specific

5 one, no.

6 Q Okay. Does it happen often?

7 A I wouldn't say often, no, it would just depend on the

8 circumstances of the --

9 Q And how many times has it happened since you've been HR

10 manager?

11 A I really -- I don't know.

12 Q Okay. Then he talked about the appeal process for

13 discipline?

14 A Uh-huh.

15 Q Warnings don't have any kind of notice to the employees

16 that there's an appeal; right? A disciplinary action form

17 discipline?

18 A No, there is not notice of it.

19 Q Their suspensions -- so that doesn't apply to that level

20 of discipline?

21 A They can still appeal it. We have it in our employee

22 handbook, so they can still appeal it, there's a complaint

23 process, but there's not a written thing on these forms, no.

24 Q And the employee wouldn't know then by just receiving the

25 form that there's an appeal process?
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1 A Yes, I mean, we have an open door policy as well. So they

2 know that anytime they have a complaint, I get -- or people who

3 disagree with their write ups all the time, you know, they may

4 think that it was unjustly given to them so they'll come to my

5 office and talk about it.

6 Q Okay. And does that constitute the appeal?

7 A I guess it would constitute the first level of the appeal

8 for them on this. The first level would be me because I'm not

9 really involved at this level, so then it would come to me, so

10 yeah.

11 Q How then are they informed of the appeal process?

12 A On this level?

13 Q Yes.

14 MR. SWIDER: Asked and answered.

15 JUDGE AMCHAN: Overruled. So you can answer the question.

16 THE WITNESS: What was the question, I'm sorry?

17 Q BY MS. MOHNS: How -- you said an employee may come to you

18 if they're unhappy with a write up that they received?

19 A Correct.

20 Q And you would consider that the first step of their

21 appeal, but how are they notified of the appeal process?

22 Basically they're not given any specific notification that they

23 do have a right to appeal?

24 A Other than the handbook it would be verbal, you know, so

25 if someone comes and they're not happy with my decision then I
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1 tell them the next level would be to go to the director of

2 manufacturing which is Randy Corum.

3 Q And do you give them a complaint form?

4 A If they request it, yes.

5 Q So they would need to know to request that --

6 A Well, no, I'm not saying --

7 Q -- and then would need to retain the -- their handbook and

8 consult with it periodically to know whether or not they --

9 that the appeal process would apply to that level of

10 discipline; is that correct?

11 A Yes. All employees are given a handbook, so yes. And

12 then we keep one in the employee break room for them to be able

13 to review at any time.

14 Q Uh-huh.

15 A They can come request another copy if they --

16 Q Sure.

17 A -- need one.

18 Q Is it your experience working for the various companies,

19 Walmart, Rainbows --

20 A Rainbow of Challenges.

21 Q Rainbow of Challenges, and Southern Bakeries, is it your

22 experience that employees are very conversant in the contents

23 of the handbook?

24 A Most employees, no, because they don't actually read them,

25 but they are given them, and you know, normally sign off at any
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1 company I've ever worked at --

2 Q I understand they sign an acknowledgement that they've

3 received one.

4 A Yeah, they sign an acknowledgement.

5 MR. SWIDER: I just ask that he be permitted to finish his

6 answer to questions.

7 JUDGE AMCHAN: Right.

8 THE WITNESS: Yes. They, you know, have always signed off

9 on them at my other jobs as well, and then if there's ever a

10 concern, you know, then they'll either request another copy to

11 see what the actual policy is or they'll consult back to their

12 own copy that they have.

13 Q BY MS. MOHNS: Okay. So the specific notice on the

14 disciplinary form is given for last chance discipline, the

15 final warning discipline, or terminations; correct?

16 A Yes.

17 Q And you said the director of manufacturing that would be

18 like someone at Mike Nelson's level?

19 A At this time it's Randy Corum. Mike Nelson is a level --

20 he was the acting director of manufacturing at the time but

21 he's in another role. So he's the same level as the director

22 of manufacturing but he's not going to be the one in the

23 process because he's the director of research and development,

24 that's his title.

25 Q And then above that is Rick Ledbetter?
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1 A Would be Rick, yes.

2 Q And then above that it can go to Mr. Harlan up in Indiana?

3 A Yes, to the Harlan family, yes.

4 Q Okay. And what are the considerations that are -- and

5 tell me, you may not know, since you're not actually directly

6 involved in the appeal process; am I correct on that?

7 A I'm normally a witness but not involved in the decision

8 making of it, no.

9 Q What are the considerations, based on your experience and

10 you're aware when a decision is issued on an appeal, what are

11 the kinds of considerations that will cause mitigation of

12 penalty?

13 A I will not be able to speculate that, so it just depends

14 on the -- all -- I mean they review everything surrounding

15 that, so they'll review the complaint form, and then all the

16 disciplinary action forms, witness statements, they review

17 everything. They make their decision from that.

18 Q Okay. So they're really not -- it's unusual that there be

19 any new information inserted in the appeal?

20 A Unless the person that's doing the appeal presents new

21 information, correct.

22 Q Okay. Because if they look at the length the employee has

23 been there, you knew that when you issued the decision?

24 A Correct.

25 Q And if you looked at the circumstances of the particular
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1 incident and any aggravating or mitigating factors you would

2 have been aware of that. So they just basically review the

3 same information you had with the hope, from the employee's

4 perspective that it will come to a less severe decision?

5 A They review it to see that -- if I missed something,

6 because I'm human and so it's possible. And I know there's

7 been times where I've overturned disciplinary actions that,

8 even if it's just on this level.

9 Q When you say this level -- you're picking up a

10 disciplinary action form?

11 A This is what I consider the first level, okay?

12 Q Okay.

13 A It's going to be the disciplinary action form, so whether

14 it be a first written warning, or a suspension, or you know,

15 just a group B, rule one violation, which could be a verbal

16 warning. I may, you know, throw it out and not even put it in

17 an employee's file if the supervisor didn't do their job

18 properly, which has been the case in some instances. Where the

19 supervisor may have been the instigator, or not necessarily the

20 instigator, but the reason that the employee was violating a

21 policy because they didn't inform the employee of something

22 that should have been done properly. So it just depends, that

23 supervisor made a mistake. So with that I'm not going to write

24 this employee up because he made a mistake. So I could have

25 made a mistake, the review process, the appeal process, is to
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1 check that and see, did he make a mistake, is there something

2 that he should have seen and didn't see, and then go from

3 there.

4 Q Okay. Do I have -- you testified there are lots of

5 overturned terminations?

6 A There have been -- in the timeframe that I was

7 researching, yes, there were quite a few.

8 Q Okay. And so you're talking about a timeframe going back

9 before you started?

10 A Correct.

11 Q Okay. Since you've been there, starting in October 2015,

12 can you give me an estimate of how many appeals are filed based

13 on discipline, since you've been there?

14 A Since I've been there there's probably only been about --

15 there's been less than ten.

16 Q Less than ten?

17 A Yes.

18 Q And that would cover last chance agreement and

19 terminations?

20 A Yes.

21 Q And based on the time you've been there how many have been

22 successful?

23 A I don't know an exact number, but probably of those, three

24 or four.

25 Q Okay. And of the unsuccessful appeals, which I guess
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1 based on your testimony would be six or seven, how many are

2 actually appealed above that initial level?

3 A Probably none of those.

4 Q Okay.

5 A Those that were overturned, and have been overturned at

6 the next level up, and were overturned at the first level,

7 which would be the director of manufacturing. So he appealed

8 it and then it went to Rick and then Rick -- Ricky Ledbetter

9 overturned it.

10 Q So it's not uncommon for people to take the appeal up two

11 levels?

12 A I would say, no, it's not uncommon.

13 Q How many appeals go to the Harlan's since you've been

14 there?

15 A Since I've been there none to my knowledge.

16 Q Okay. So the ones that have been adjusted, the three, or

17 four that you mentioned, they were actually adjudged by Mr.

18 Ledbetter; is that your testimony?

19 A Yes.

20 Q Let's talk about Ms. Muldrew -- the meeting you had with

21 her. You first met with --

22 MR. SWIDER: I'm sorry, I'm getting -- I'm assuming you're

23 referring to Employer's Exhibit 1?

24 Q BY MS. MOHNS: Yes, Respondent's Exhibit 1, and the page

25 marked B-11 dated 1/15/16.
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1 A Yes, ma'am.

2 Q Is that a statement that Ms. Muldrew gave on -- did she

3 give that statement to you?

4 A She did.

5 Q So that's when you first met with her and put her on

6 suspension?

7 A Correct.

8 Q Okay. And that was a suspension pending further

9 investigation?

10 A Correct.

11 Q And how do you normally start those meetings? I

12 understand you testified that you denied that Ms. Muldrew was

13 ever told that she was constrained by confidentiality; is that

14 right?

15 A That's correct.

16 Q But you did say that you do mention that when you meet

17 with employees?

18 A Yes, when I meet with employees whether it be -- whatever

19 I'm meeting with -- whether it's a disciplinary thing, I know

20 whatever they're going to tell me is confidential, as in, I'm

21 not going to go out on to the floor and spread your

22 information, what you're telling me, to other employees. You

23 know, I feel like I'm bound by confidentiality on numerous

24 levels, all aspects of my job but I have to have the trust of

25 my employees.
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1 Q Let me stop you right there.

2 A Okay.

3 Q My question actually was, and I may not have asked it

4 correctly, what actually do you say to employees?

5 A That what they tell me is confidential and I'm not going

6 to go back and tell anybody is what I tell employees, all

7 employees.

8 Q And it's not your practice to go further and say that

9 doesn't apply to you?

10 A No, I do not say that.

11 Q Okay. And when you -- and then when you met with Ms.

12 Muldrew on January 19th when she was recalled from suspension,

13 that's the document appearing at B-13 of Respondent's Exhibit

14 1?

15 A Yes, ma'am.

16 Q And you acknowledge that at the very top of this last

17 chance agreement that was given to Ms. Muldrew it says,

18 privileged and confidential?

19 A Yes, now this was not actually given to her, but yes.

20 This is an internal document. It's placed in her personnel

21 file.

22 Q She didn't get a copy of this?

23 A No.

24 Q But she sees it and reads it to sign it?

25 A Correct.
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1 Q And when -- you testified -- why is that up there at the

2 top?

3 A Because this is a confidential document that stays in her

4 personnel file.

5 Q Okay. And do I understand that you're saying that it's

6 not intended to be a restriction on employees by saying

7 privileged and confidential? It's not meant to convey that

8 this is confidential information?

9 A I'm not understanding your question.

10 Q How would an employee reading privileged and confidential

11 know that they could still talk about this with their

12 coworkers?

13 A I wouldn't be able to answer that because I wouldn't know

14 how they would -- how someone may interpret that. I don't

15 know.

16 Q Okay. So you admit that whenever you meet with an

17 employee you do start by referencing the discussion is

18 confidential, at least from your perspective?

19 A From an HR perspective, yes.

20 Q And to your -- you did not perceive any unique need for

21 confidentiality in the Muldrew investigation?

22 A Nothing unique, no.

23 Q Okay. Do you also deny that it's your practice to tell

24 people that they should not be discussing investigations that

25 may involve other employees?
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1 A I tell them that it's confidential, just like I said. I

2 mean I don't say, you cannot go out to the floor and discuss

3 this. I would never say that. I have no reason to say that.

4 Q Okay. But you say --

5 A I tell them that what they tell me is confidential and I'm

6 not going to share it with anyone.

7 Q Okay. And going to Ms. Lollis' statement appearing at B-

8 21, this is a bit confusing because there's lots of information

9 on this statement, but for the most part, she -- as your little

10 bullet points indicate, she disavowed all but the -- she said

11 they don't normally like that -- they don't know like that?

12 A She said, they don't know me like that, I'm a Jordan, not

13 really a Muldrew. I used to be a fighter.

14 Q Okay. And so that's the only part of the conversation

15 that at the end of the interview Ms. Lollis acknowledged that

16 she heard, or recalled?

17 A This first part and then that part of the next two lines.

18 So where it says she said that whoever turned her in, she just

19 said she did not remember that. She remembers this part of the

20 conversation and then the -- where I have the, on Tuesday the

21 19th of January working in bread wrap, Cheryl was sweeping,

22 obviously she remembered that, and then Cheryl started talking

23 about the Mexican ladies. She remembered that and then that's

24 when Gloria tuned her out and she said she did remember her

25 saying this, the I'm a Jordan not really Muldrew, but did not
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1 remember her saying about Walmart.

2 Q And you heard Ms. Lollis on the stand deny that she had

3 remembered any reference to Mexican ladies?

4 A I heard her, yes.

5 Q And she did deny that -- Lollis denied that Muldrew, that

6 she heard Muldrew say whoever turned her in doesn't want to

7 meet her at Walmart?

8 A Yes.

9 Q She denied that she heard that?

10 A Did you ask if I heard her say that the other day,

11 yesterday?

12 Q Uh-huh.

13 A Yes, I heard her say that.

14 Q Okay.

15 JUDGE AMCHAN: Just so I'm clear, my understanding of

16 direct is that you asked her some questions and that you

17 understood her initially to say that Ms. Muldrew said this --

18 THE WITNESS: Initially --

19 JUDGE AMCHAN: -- then you --

20 THE WITNESS: This whole thing she said, and then when I'm

21 reading it back to her --

22 JUDGE AMCHAN: Right.

23 THE WITNESS: -- then she started back stepping a little

24 bit and said, this is the only thing I remember.

25 JUDGE AMCHAN: Okay.
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1 THE WITNESS: And that's why I put at the bottom, she,

2 Gloria, tries to not get involved with situations because she

3 is just trying to do a job, was the course of the conversation.

4 JUDGE AMCHAN: All right. So she said it once and then

5 disavowed it the second time around?

6 THE WITNESS: Correct.

7 Q BY MS. MOHNS: And everything except what you've drawn a

8 line to, she essentially disavowed by the end of this -- the

9 interview?

10 A Essentially I guess you could say that, yes.

11 Q Now you also testified about Ms. Muldrew's discharge

12 document which appears on the next page --

13 A Yes, ma'am.

14 Q -- labeled B-1. And you were asked by Mr. Swider about

15 this reference to the confidential situation from the previous

16 week?

17 A Uh-huh.

18 Q Why is that reference in this document?

19 A It's just a reference point that I made to the situation

20 from the previous week that, like I said, from my office it's

21 confidential because we don't share that information, we keep

22 it confidential. So it's confidential in my eyes and so that

23 was the only reference to that.

24 Q Does anybody review these after you write these, Mr.

25 Ledbetter? Anybody else?
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1 A The discharge, yeah, he'll review it.

2 Q Pardon me?

3 A The discharge would be reviewed by Rick probably.

4 Q Okay.

5 A After I -- after I make the decision then Rick reviews it

6 and --

7 Q Okay. Because you said that it had been reported that she

8 had been on the floor making retaliatory and threatening

9 comments?

10 A Correct.

11 Q And what further did she do that you were talking about --

12 that you chose to characterize as the confidential situation

13 from the previous week?

14 A She was making the retaliatory and threatening comments

15 about the employees that were involved in that situation. So

16 with Yvette, the employee that reported the situation, she was

17 making these comments allegedly at the time toward her. So

18 that was --

19 Q Toward?

20 A Toward Yvette.

21 Q Her being Yvette?

22 A Yes, I'm sorry. And so that was the reference to the

23 confidential situation was in reference to who she was making

24 those retaliatory and threatening comments toward, and then the

25 Mexican ladies, as it was quoted from two different employees
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1 and then, of course, with Gloria having stricken that or

2 whatever, but with Shirley Dominguez had also said that she

3 said that in her statement that you could look back and see

4 that as well. That she was talking about these Mexican ladies

5 being coerced in to coming in to my office, which was

6 absolutely not true.

7 Q Okay. Did Ms. Muldrew ever speak directly to Yvette?

8 A To my knowledge, no.

9 Q Let's move forward to Ms. Marks -- excuse me, Ms. Briggs

10 situation. Are you aware of anyone else who received last

11 chance discipline solely for a group B violation?

12 A Nothing comes to mind off the top of my head.

13 Q Okay. And as you testified you had direct involvement

14 with Mr. Ledbetter in determining that last chance discipline

15 should issue in this case to Ms. Briggs?

16 A Correct.

17 Q And you would agree that while you couldn't locate that

18 earlier 2013 final warning discipline Mr. Ledbetter was aware

19 of it?

20 A Yes.

21 Q In fact, he mentioned it to you; didn't he?

22 A Yes.

23 Q And to the best of your recollection when did you have

24 that conversation with Mr. Ledbetter about whether this last

25 chance discipline should issue to Ms. Marks?
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1 A It would have been during that first week of my employee

2 so probably somewhere around the 13th or 14th of October, 2015,

3 because I started on the 12th, which was a Monday.

4 Q Pardon me?

5 A I started on the 12th, which was a Monday.

6 Q Okay. So the incident actually predated --

7 A Yes.

8 Q -- you weren't even working there yet when --

9 A Correct.

10 Q -- this incident happened?

11 A Yes, technically no, I was not working there.

12 Q Okay. And so when you met -- you said October 12th was

13 your first day of work?

14 A Correct.

15 Q And this document is dated October 16th, 2015?

16 A Correct.

17 Q So when you consulted with Mr. Ledbetter Mr. Shelton had

18 already been in and spoken to him about Ms. Briggs?

19 A No.

20 Q Excuse me, I'm sorry. I've got the wrong timeframe. So

21 you met with Mr. Ledbetter to determine that this discipline

22 should issue?

23 A Correct.

24 MR. SWIDER: And I'm sorry just for purpose of the record

25 you're talking about General Counsel Exhibit 5?
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1 MS. MOHNS: Yes, I am. Thank you.

2 MR. SWIDER: He may need a copy of that if you are going

3 to continue.

4 MS. MOHNS: I would think he's have a copy of it from

5 earlier.

6 MR. SWIDER: Well --

7 THE WITNESS: I'm not seeing it. I think that my copy was

8 the court reporters.

9 Q BY MS. MOHNS: And you say when you met with Ms. Briggs,

10 do you have Respondent's Exhibit 5 in front of you, which was

11 your follow up interview with Ms. Marks -- or Ms. Briggs,

12 excuse me, on the 15th?

13 A No, I don't have that.

14 MR. SWIDER: Which is it?

15 MS. MOHNS: That's Respondent's 5.

16 (Counsel confer)

17 Q BY MS. MOHNS: Do you have Respondent's Exhibit 4 too?

18 Those are the two interviews that you conducted with Ms.

19 Briggs?

20 A I'm don't have that one either.

21 Q Okay.

22 A Thank you.

23 Q Now you conducted both of these -- you were meeting with

24 Ms. Marks when she made -- wrote out this statement on October

25 14th?
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1 A Correct.

2 Q And then you also did the follow up meeting with her on

3 the 15th and if I'm correct, in exhibit, Respondent's Exhibit

4 5, this is in your handwriting with her signing it; correct?

5 A Correct.

6 Q I understand that you testified to Mr. Swider that Ms.

7 Briggs told you that she eats this apple crumb bread or apple

8 swirl bread every time?

9 A Yes.

10 Q Where does she say that?

11 A On number two, the question, it said, you said, I was

12 quoting her, what she had told me, employees do it all the

13 time. My question to her was, have you eaten or done it

14 before? Yes, I have before with the apple swirl bread only.

15 Q Okay. And you recall Ms. Briggs testimony is that the

16 only product that she would ever eat would be the apple swirl

17 bread --

18 A That's what -- yes.

19 Q -- but not that she ate it every time they made it. Are

20 you testifying that she told you that she eats it every time

21 they make it?

22 A What I'm testifying is that, just in the last chance

23 agreement in paragraph two. It said, you stated employees were

24 eating off the line on a regular basis. You clarified that two

25 -- that to be regularly when they run the apple swirl bread.
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1 So then I asked her, have you eaten from the line before, and

2 she said yes, but only from the apple swirl bread because she

3 doesn't eat the other raisin bread.

4 Q Okay. And you would agree that that's a different

5 statement than, yes, I eat the apple swirl bread every time

6 it's made?

7 A Yes, I mean that's not the same, exact way.

8 Q But are you saying you made a determination as part of

9 your investigation that in fact she ate it every time it was

10 made?

11 A What I'm saying is whenever I was told --

12 Q That's a yes or no. Did you make a determination --

13 A Based off what she told me, yes, that was my

14 determination.

15 Q That she ate it every time it was made?

16 A Yes.

17 Q And did it make a difference -- I assume you would see no

18 difference if an employee takes a morsel of a bad product

19 that's getting discarded rather than a good product that is

20 being sent for packaging?

21 A Can you clarify that? I don't --

22 Q Okay. Ms. Marks testified that the crumbs, the crumb of

23 the apple swirl bread, the topping that she ate was from a

24 crushed loaf that was going to get discarded?

25 A That is what she said, yes.
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1 Q Is there any difference in your mind between an employee

2 taking a nibble of a piece of bread that's going to -- a

3 product that's going to be discarded versus good product?

4 A While it's on the line, no there's not a difference in my

5 opinion.

6 Q So it's not a matter of stealing from the company, it's --

7 A No, it wasn't a matter of stealing from the company

8 because that would have been a group A offense.

9 Q Let's talk just a little bit about that because I believe

10 you testified that you considered it to be a difference between

11 chewing gum versus eating product on the line?

12 A Correct.

13 Q How is -- can you explain that to me?

14 A Yeah, I mean, if someone brings in something, so whether

15 it be gum, or candy, or some other food product that's not

16 supposed to be in the bakery, of course unless it's an allergen

17 and that's a whole other scale then that's, to me, not as

18 serious as you eating from the product that's on the line. You

19 know, when you do that you're not only contaminating that

20 product but if you do it on multiple pieces of bread then, you

21 know, I don't know which ones you've thrown away, which ones

22 you haven't, the production supervisors don't know which ones

23 you've thrown away, which ones you haven't. Did your hands go

24 in your mouth? I mean, you just get in to a whole bunch of new

25 things. Did you wash your hands afterwards? I mean so there's
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1 a whole bunch of elements that go into that versus someone

2 coming from outside chewing gum that forgot to spit it out and

3 gets to their department and is still chewing it because you

4 just have a habit of chewing it the whole way through the

5 plant. That's a completely different, in my mind, situation.

6 Q Do you know whether Rick Ledbetter agrees with your

7 interpretation of that rule?

8 A I, can't speak as to that, no.

9 Q Have you ever had that discussion with him about a

10 differentiation between different -- the different permutations

11 of eating on the line or eating in a production area?

12 A We -- yes, we've spoken about the different severity

13 levels of it.

14 Q But based on those conversations you can't say whether he

15 agrees with your assessment?

16 A I would assume he does because he's not said anything

17 about anything I've said I've done.

18 Q Okay. And you heard the testimony about -- so isn't it

19 true -- would someone in Ms. Briggs' job, would she be wearing

20 gloves?

21 A I'm not a hundred percent positive on that. I'm not sure.

22 Q Okay.

23 A More than likely, yes, but I'm not a hundred percent

24 positive on that, so.

25 Q I'm going to show you a document that's been introduced as
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1 General Counsel Exhibit 23, and that's a disciplinary action

2 form that was issued to Lanesha (phonetic) Williams?

3 A Okay.

4 Q And apparently Lanesha was -- received this discipline for

5 -- observed packing on the line without wearing gloves?

6 A Correct.

7 Q Apparently gloves are part of what the packers do?

8 A In some departments, yes.

9 Q Okay.

10 A Do you want me to clarify? She works in variety wrap. So

11 what their normally making are breadsticks. So they have

12 breadsticks and you put multiple breadsticks together to go

13 into one package. It would be the same way in our muffin shop,

14 where we do English muffins. They have multiple muffins,

15 they're touching the actual product, where as in bread you

16 don't have to -- there's only one person that has to touch the

17 product and I'm not sure that would be Lorraine. She may just

18 be watching to make sure the bread is going in, just depending

19 on what day it is, what product their running, you know,

20 there's a difference as to each department. So --

21 Q And did you determine whether maybe on the day that she

22 nibbled on the bread that was destined to be thrown out that

23 she wasn't even in a position that would -- where she would

24 touch the bread?

25 A She did touch the bread though.
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1 Q When she touched it to take the crumb off it?

2 A Correct.

3 Q You said some people in that packing area might not even

4 be assigned to a job where they come in contact with the

5 product?

6 A Correct.

7 Q And the product she came in contact with went in the trash

8 can, was disposed of?

9 A So she says, I'm not sure. I don't know that. I can't

10 verify that.

11 Q That wasn't part of your investigation to determine

12 whether that was accurate?

13 A That was probably something that someone else had looked

14 into, I do not know that one hundred percent. So I can't

15 testify to that.

16 Q So that wasn't part of your consideration?

17 A No.

18 Q And it seems that somebody having fries or gum you have

19 the same contamination issue in that they are putting their

20 fingers to their face and then touching the product? They may

21 not be touching the product to remove a piece but they're still

22 touching a product when they're eating. They're eating some

23 foreign item and then --

24 A From my understanding, no, in my opinion no, that's not

25 the same. Now, if you see someone putting gum in their mouth
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1 on the production line, then yes, that's a possibility. If

2 they were chewing it, I mean, it's just going to be very

3 circumstance, by circumstance. I mean each situation -- it's

4 kind of like an ADA request, accommodation request. You have

5 to look at that situation. You have to look at that situation,

6 what are the facts surrounding that situation, what was going

7 on. Was she handling product? Was she on the line? Was she

8 just in a production area? Was it open? I mean, so there's a

9 lot of things that go into it.

10 Q Okay. And Ms. Briggs, we didn't know that you hadn't

11 confirmed whether or not it was good product or bad product, or

12 whether she was in a position where she was otherwise handling

13 product; right?

14 A I don't recall, no.

15 Q Okay. So those are considerations, but --

16 A Yes, but --

17 Q -- you don't recall how they panned out in her case?

18 A Correct.

19 Q And there's actually -- if somebody is chewing gum or

20 chewing on a mint part of the reason that's prohibited is isn't

21 there a chance that there's foreign contamination in the

22 product?

23 A Yes.

24 Q Okay. Do you know if the -- the document Mr. Ledbetter

25 testified about --
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1 A The SQF code?

2 Q Yeah, do you know if that makes the distinction that --

3 A I do not.

4 Q Have you ever looked to see whether it does or doesn't?

5 A No, I have not.

6 Q Okay. And would you -- you said Ms. Briggs never notified

7 you about the situation with Ron Rose eating --

8 A Correct.

9 Q -- on the line?

10 A She did not.

11 Q That would be a serious issue; wouldn't it?

12 A That would be a very serious issue.

13 Q Okay. It would be serious not just because it's a

14 violation of the rules, which you heard Mr. Ledbetter say,

15 apply to everybody?

16 A Correct.

17 Q But also doesn't that communicate to employees that this

18 is really not as serious of a rule as the handbook might

19 indicate?

20 A Yes. If he was just walking through eating product, then

21 yes, that would be a very serious thing. And if she would have

22 told about it, we would have investigated it.

23 Q Okay. There's no question pending.

24 And then when you did meet with Ms. Briggs she did advise

25 you about the Ashley Hawkins incident, eating a breadstick?
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1 A In February, yes.

2 Q And did you do a separate investigation to determine

3 whether that, in fact, was the case?

4 A I talked to Bob Buckley, the supervisor, and he had talked

5 with Ashley, which she denied it. And he said that he just

6 reaffirmed the rules with her and that's -- I didn't

7 investigate further than that, no.

8 Q You don't know whether -- and I am probably not going to

9 remember her last name, but Latrosha?

10 A Uh-huh.

11 Q Do you know whether she was -- is that Latrosha Wallace?

12 A I think it was Maxwell --

13 Q Maxwell, sorry.

14 A -- I think. I'm not one hundred percent positive on that.

15 Q Was she interviewed?

16 A I don't know that she was employed at the time, if she was

17 still employed. I don't recall. I don't remember when she

18 left. It wasn't -- I do not -- she was not interviewed, no.

19 Q Okay. And Mr. Buckley, when you spoke to him, he

20 considered the fact that he had spoken to Ms. Hawkins and she

21 denied the incident, that it was a closed matter?

22 A I assume, I don't know.

23 Q Well, was he actively investigating it when you raised it

24 with him?

25 A He had talked with her and that was all he had done.
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1 Q Okay. Let's move --

2 MR. SWIDER: Those batteries that you can put in the --

3 JUDGE AMCHAN: What?

4 MR. SWIDER: Do you have a battery you can put in that

5 smoke detector?

6 Q BY MS. MOHNS: Okay. And when that incident with the

7 breadstick involving Ashley Hawkins, when did -- was that --

8 when was it your understanding that that incident happened?

9 That it was reported to Mr. Buckley?

10 A I don't recall without looking at Lorraine's statement. I

11 don't recall. I may have that, just one second. The Exhibit

12 9?

13 Q It --

14 A Employer Exhibit --

15 Q I think Exhibit 4.

16 A The statement with Ashley that was during the second

17 incident in February, so --

18 Q That would be Respondent's Exhibit 9, you're correct.

19 A So my understanding was from what Lorraine told me was

20 that she reported to Bob about two weeks prior to her incident

21 with the run in with Ashley.

22 Q And when you spoke to Mr. Buckley what did he tell you

23 about the incident?

24 A The same thing I just told you was that he --

25 Q I'm sorry, could you repeat that for me?
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1 A I 'can. He had spoken with Ashley, she denied it, so he

2 reaffirmed the rules of not eating on the line, and then that

3 was it.

4 Q And is that all you recall of your conversation with him?

5 A Yes.

6 Q How did you determine whether or not Ashley knew that this

7 report came from -- that Ashley did or did not know that the

8 report to Mr. Buckley came from Ms. Briggs?

9 A How did I determine that?

10 Q Did you make a determination about that? Whether Ashley

11 knew that Ms. Briggs had prompted that --

12 A I mean I never came out and said, Ashley did you know that

13 Lorraine turned you in for this. She never brought it up to

14 me. Ashley didn't and I didn't bring it up to her. I asked

15 her if Bob had spoken with her and she said yes, and that was

16 all. That was the extent of the conversation.

17 Q Okay. So based on what you're testifying you've never

18 asked Mr. Buckley if he had mentioned Ms. Briggs when he spoke

19 with Ms. Hawkins?

20 A I don't recall if I did or not. I don't recall.

21 Q You would agree that would give Ms. Hawkins a reason to be

22 unhappy with Ms. Briggs?

23 A I would agree that it could, yes.

24 Q When you -- General Counsel Exhibit 4 is your discussion

25 with Sandra Phillips; correct?
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1 A I believe I gave that back to you. I don't believe I have

2 that. I think I had it and I gave it back to you.

3 Q Okay.

4 A Yes, it is.

5 Q And what Ms. Phillips was reporting to you was consistent

6 with what Ms. Briggs was telling you?

7 A It was because it was exactly what Lorraine told her, yes.

8 Q Okay. And did you say you spoke to Pam Miller?

9 A I did, yes.

10 Q But you never had Pam Miller make any kind of statement?

11 A I did not.

12 Q You didn't document your conversation with her?

13 A I don't believe so, no.

14 Q So all we have is that Pam Miller asked her about it but

15 what she told Pam Miller, whether Ms. Phillips account to Pam

16 Miller was consistent or not with what she had told you and

17 what Lorraine had told you, we don't know that?

18 A No, because that would have been a third party, you know,

19 via another third party and I just didn't find the relevance in

20 that. My discussion with Pam was more of, you know, you're a

21 salaried member of management. You don't need to be involved

22 in investigations that you're not involved with. You know, if

23 it's not one of your employees you really don't need to be

24 involved with it, was my discussions with Pam.

25 JUDGE AMCHAN: So Pam Miller was a supervisor on the bread
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1 line?

2 THE WITNESS: She's a -- no, she's a salaried manager over

3 our sanitation department. Completely unrelated, completely

4 uninvolved.

5 JUDGE AMCHAN: So your understanding is that Ms. Briggs

6 talked to Pam Miller about this or --

7 THE WITNESS: No, Pam Miller talked to Sandra Phillips

8 while Lorraine was suspended.

9

10

11

JUDGE AMCHAN: Afterwards?

THE WITNESS: While she was on suspension, yes.

MS. MOHNS: I believe the testimony was, Your Honor, Pam

12 Miller wanted to know where -- what had happened to Lorraine.

13 Q BY MS. MOHNS: And you interviewed Ms. Hawkins and Ms.

14 Hawkins gave her statement on February 8th?

15 A Yes, ma'am.

16 Q Did you determine whether Ms. Hawkins, in fact, had a

17 basis for her claim that Lorraine, and Sandra, and Trosha were

18 discussing what had just happened?

19 MR. SWIDER: What exhibit is that?

20 MS. MOHNS: This is Respondent's 11.

21 THE WITNESS: What was the question again, I'm sorry.

22 Q BY MS. MOHNS: It says in Ashley Hawkins statement she

23 says, then she went back to her department, referring to Ms.

24 Briggs, telling her friends, Sandra, Trosha what she had done.

25 Did you ever determine whether or not that assumption on Ms.
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1 Hawkins part was correct, whether she had a basis to know what

2 they were, in fact, talking about?

3 A Based off of Sandra Phillips, yes, I felt like they had

4 talked about that. Now, Latrosha, I don't have a statement

5 from her due to the fact that she was not present. So that was

6 not accurate. I believe she was on break whenever Lorraine and

7 Sandra had talked about it. That's why there's no statement

8 from her.

9 Q Okay. Basically Lorraine Briggs' statement throughout

10 this investigation, and even up to her testimony today, have

11 been perfectly consistent; have they not? In that the contact

12 happened only because Ashley leaned over toward her as she

13 passed. She's always claimed that?

14 A Yes.

15 Q Ms. Hawkins was never under investigation for this

16 incident based on what Ms. Briggs had reported to you that

17 Ashley had a reason to be angry with her and had actually

18 caused the contact?

19 A No.

20 Q You never initiated any investigation into the bonafides

21 of that assertion?

22 A Not more than what we have present now.

23 Q And there was no discipline of any type issued to Ashley

24 Hawkins based on this incident?

25 A No, there was not.
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1 Q And Ms. Hawkins was, in fact, on a last chance agreement

2 status?

3 A She was.

4 Q So what was the basis for your determining that that fact

5 is not what happened?

6 A My basis for that was the only witness to the event other

7 than Lorraine and Ashley was Eugene, Eugene Hopson and even

8 though he did not see the actual contact he verified the rest

9 of Ashley's story, and so I found more merit in his and

10 Ashley's side of the story than I did Lorraine's.

11 Q So the fact that -- but Mr. Hopson acknowledged that he

12 never saw the incident?

13 A He did not see the actual contact.

14 Q Right.

15 A No, correct.

16 Q Do you ever take the position that sometimes when you have

17 an altercation between employees in which there's not clear cut

18 evidence indicating who was at fault, that bilateral, all

19 parties, should receive the same consequences?

20 A I would say that if I could determine that there was no

21 fault then probably no one would receive discipline.

22 Q Okay. And were you persuaded by the fact that Ashley was

23 the first to report this and not Lorraine?

24 A No.

25 Q Isn't it true that Ms. Briggs asked that you look into
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1 this from what Ms. Hawkins did and you said, well, Ashley came

2 first so I'm asking you?

3 A I don't recall saying that. No, I don't.

4 Q And Ashley had had a history of being argumentative from

5 time to time with other employees; is that correct?

6 A I mean, not to my knowledge at the time. I had no

7 knowledge of that.

8 Q So you didn't look into her file to see what else might be

9 there?

10 A I did not.

11 JUDGE AMCHAN: So when you made the determination to, for

12 want of a better word, to credit Ms. Hawkins, you were unaware

13 of any past discipline that she may have ,had?

14 THE WITNESS: Correct.

15 Q BY MS. MOHNS: Do you have Respondent's 16 in front of

16 you?

17 A I believe so.

18 Q That was the first statement from Mr. Hopson?

19 A Yes, ma'am.

20 Q Did you interview Mr. Hopson when he provided this written

21 statement?

22 A I did.

23 Q This doesn't say anything about any contact?

24 A Right. That's why I have the follow up questions.

25 Q Now the very first question in Respondent's 17, did
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1 Lorraine Marks walk between Ashley Hawkins and you?

2 A Uh-huh, yes, ma'am.

3 Q What you wrote down, had back turned?

4 A Right.

5 Q Whose back was turned?

6 A This is Eugene's statement. So Eugene, his back was

7 turned towards the wash area and he was facing the wrap area,

8 so he could see Lorraine coming. I'm writing -- with these

9 statements, I'm writing their -- what they're telling me. So

10 this is what he's saying. He said he has back turned. And

11 then I had him clarify which way, you know, so he said facing

12 the wrap area was the way he was facing. So he was facing the

13 area that Lorraine normally works in. His back was to the wash

14 sink. And then he could see Lorraine coming. And then she

15 walked in between the two of them.

16 Q So it's a little confusing the way it's written, had back

17 turned, because he was actually facing the direction --

18 A That she was coming from.

19 Q Okay.

20 A And it clarifies that in there.

21 Q Okay. And she -- and did you consider Ashley's comment,

22 "Excuse you," to be inciting some kind of confrontation?

23 A Yeah, I did. Yes.

24 Q But that wasn't a basis for any further consideration of

25 disciplinary consequences or of concern to you as to the
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1 validity of what she was reporting?

2 A For Ashley to say, "Excuse you," to Lorraine?

3 Q Uh-huh.

4 A I did not think that that would constitute her being

5 disciplined, if that's what you're asking. Is that what you're

6 asking?

7 Q Well, did -- was that relevant that she made that type of

8 statement?

9 A In my opinion at the time, it was relevant that she made

10 that statement as to that's whenever there was contact between

11 her and Lorraine.

12 Q What was your understanding of how Hawkins knew that

13 Lorraine was talking to these other employees after she

14 returned to her work area?

15 A My understanding was that Ashley had seen them talking

16 while she was -- whenever Lorraine had returned to her work

17 area. She saw them talking and looking at her and laughing was

18 my understanding.

19 Q When Lorraine returned to her work area?

20 A When Lorraine returned to her work area, yes.

21 Q And it's -- is it -- was Ashley out of her work area?

22 A No, she was still in the bread scaling area where the

23 altercation had taken place.

24 Q And Mr. Hopson said that this incident occurred when

25 Lorraine was on her way to the hand wash area.

AVTranz
www.avtranz.com • (800) 257-0885

000355



440

1 A Correct.

2 Q Ashley said it occurred when Lorraine was on her way back

3 from washing her hands.

4 A I don't believe so.

5 Q If you look back to Respondent's 11. Excuse me. I may

6 have the wrong --

7 A No, that's not what she said.

8 Q Okay. I apologize. You heard Ashley's testimony here

9 today?

10 A I did.

11 Q And she did testify that in her earlier statement to the

12 Board, she recounted it as happening when Ms. Marks came back.

13 But she didn't -- that was never reported to you during the

14 investigation.

15 A That's not what I heard her say today.

16 Q Okay.

17 A Okay.

18 JUDGE AMCHAN: When Ms. Hawkins gave her affidavit to the

19 Board, was she still working for the Respondent?

20 MS. MOHNS: She had been gone about a month, Your Honor.

21 Her affidavit is dated August 3rd, 2016. And she left her

22 employment about July 10th or 7th, she was discharged.

23 THE WITNESS: Without looking at her file, I wouldn't -- I

24 don't know the dates.

25 JUDGE AMCHAN: Well, she wasn't discharged.
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1 MS. MOHNS: Oh, excu -- she was --

2 THE WITNESS: She had resigned.

3 JUDGE AMCHAN: Right.

4 THE WITNESS: She had quit.

5 Q BY MS. MOHNS: She was four days no call, no show around

6 the July 4th holiday?

7 A Right. So, it was a --

8 JUDGE AMCHAN: Semi-voluntary.

9 THE WITNESS: Yeah.

10 THE WITNESS: Is there any way we could take a quick

11 bathroom break?

12 JUDGE AMCHAN: Yeah. Why don't we take a couple minutes?

13 Do you know how much more you have?

14 MS. MOHNS: Not too much, Your Honor.

15 JUDGE AMCHAN: Okay.

16 (Off the record at 4:11 p.m.)

17 JUDGE AMCHAN: Okay. Back on the record.

18 THE COURT REPORTER: We're on.

19 MS. MOHNS: Thank you.

20 Q BY MS. MOHNS: Okay, Mr. McNiel. You testified on -- to

21 Mr. Swider on direct that you didn't have any knowledge about

22 Mr. Shelton's visit to the facility in February, 2016, correct?

23 A Correct. Yes, ma'am.

24 Q And you saw the -- heard Mr. Shelton's testimony that that

25 happened on February 10th?
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1 A Yes, ma'am.

2 Q When was it that you met with Mr. Ledbetter for him to

3 approve your decision to discharge Ms. Marks Briggs?

4 A Do we have a copy of her discharge document?

5 Q That would be GC-6.

6 A I don't believe I have that.

7 MR. SWIDER: Here you go.

8 THE WITNESS: That would have been on or around February

9 17th. So whenever --

10 Q BY MS. MOHNS: Do you generally meet with him

11 contemporaneous with when the discharge --

12 A Whenever I --

13 Q -- is implemented?

14 A Yes, ma'am.

15 Q Okay. And you testified about this document, General

16 Counsel's 7. Do you have that in front of you?

17 A I don't believe I do have that.

18 Q Okay.

19 A Yeah. Yes, ma'am.

20 Q And this document is still in Ms. Briggs' personnel file,

21 is it not?

22 A It is.

23 Q So it's never been revised?

24 A It hasn't, no. I mean, with all this going on, we weren't

25 going to tamper with anything, so we didn't touch the document,
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1 no.

2 Q Okay. So your testimony was that this is of no use to any

3 outside parties --

4 A Correct.

5 Q -- correct?

6 A Yes.

7 Q However, if god forbid, something happened to you and

8 there was a new human resource person coming over to Southern

9 Bakeries, they would still see this document just as it is

10 here?

11 A Yes, if it's not been changed. Yes.

12 Q Right. And changing it would have been just a momentary

13 act to make this correction?

14 A Correct, yes.

15 Q I mean, are you saying it wasn't corrected because the

16 NLRB case was going on?

17 A Whenever we realized that that was on there, yes. That

18 was when we realized it was on there.

19 Q Okay. So there was no disavowal of that?

20 A No.

21 Q And I have a question for you about -- to your knowledge,

22 other situations. I guess you testified that you have not had

23 experience with the do not hire notation since you've been in

24 HR at Southern Bakeries?

25 A Correct.
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1 Q And Mr. Hagood, has he been there longer than you or

2 shorter than you?

3 A A little longer.

4 Q Okay. And did I understand your testimony on direct that

5 on page three of this discharge document, General Counsel

6 Exhibit 6, that although there was a specific reference to that

7 earlier May, 2013 discipline issued to Ms. Marks --

8 A Mm-hmm.

9 Q -- that it was not relevant to her discharge?

10 A If I said that, then yes.

11 Q Pardon me?

12 A Yes, if I said that, then it is not relevant.

13 Q If you --

14 A It was not --

15 Q -- said that. Well, I'm sorry.

16 A I don't recall exactly what I said, even earlier. So yes,

17 if he asked me that and I said that it was not used and that

18 was my -- that's my statement, then yes, it was my --

19 Q Okay. What do you say now?

20 A That it was not used. Same thing.

21 Q And why was it referenced in the -- why was it mentioned

22 at all then?

23 A We had mentioned all -- you know, if there's those types

24 of documents in someone's file we do mention them in their

25 decision making, that you had these previous things, just put
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1 them in there.

2 Q And you would agree that that clearly indicates that

3 that's part of the full consideration?

4 A I would agree that it could be taken that way, yes.

5 Q Pardon me?

6 A I would agree that it could be taken that way, yes.

7 Q Okay. And as to Respondent's Exhibit 20, I just have a

8 few questions about the top two exhibits.

9 A Okay.

10 Q There doesn't seem to be any box marked for Monica Hunter

11 or for Shanel Beasley. It just -- what's marked is Group B

12 checkmark and the -- but in terms of the level of discipline,

13 there's no box checked.

14 A Right.

15 Q So -

16 A They were inappropriate -- inappropriately filled out.

17 Q Well, how are we to interpret that?

18 A I don't know how you're going to interpret that, but it

19 was the first written warning, because there were no previous

20 violations.

21 Q I have nothing else, Mr. McNiel.

22 A Thank you.

23 Q Thank you very much.

24 A Thank you.

25 MR. SWIDER: I do have a few follow up questions, if I
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1 may.

2 REDIRECT EXAMINATION

3 Q BY MR. SWIDER: Mr. McNiel, what does that term, bad

4 bread, mean to you? What do you understand that to be when

5 Briggs explained that this was bad bread? What does that mean?

6 A I guess the way I would take that was that that loaf was

7 not good, is the way I would take it.

8 Q Does that mean that it is an always thrown away or can it

9 be reworked and used in another product or --

10 A Depending on the product, it -- a lot of times, it can be

11 reworked, depending on what it is.

12 Q So it doesn't mean that bad bread gets thrown away

13 necessarily. It can be utilized again.

14 A Right. If it's not something that's been on the floor or

15 something like that, then yes, it could be possibly used again.

16 Q Okay. And so if you've contaminated it, that doesn't mean

17 that it couldn't then get in a final product.

18 A That is true, yes.

19 Q You've been asked questions regarding sort of a he

20 says/she says or she says/she says relative to Ms. Hawkins and

21 Ms. Briggs, but you didn't have to make a decision based on

22 what either one of them said alone. You had another witness,

23 did you not?

24 A Correct.

25 Q And did that enter into your determination as to who to
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1 believe that you had another witness?

2 A Absolutely.

3 Q And was that other witness Mr. Hopson?

4 A It was.

5 Q And did Mr. Hopson have anything in your mind to gain or

6 lose form telling the truth or not telling the truth in this

7 particular situation?

8 A No.

9 Q Did the fact that he said that he didn't see the bump, the

10 alleged bump, did that give him more credibility or less

11 credibility in your mind? Or did it matter?

12 A It didn't give him more or less credibility either way,

13 really.

14 Q All right. In terms of the differences in their stories,

15 one of the differences and you've heard this and as Ms. Mohns

16 has stated, consistently all along, Ms. Briggs said that she

17 didn't walk between then.

18 A Right.

19 Q And did Ashley Hawkins say that Briggs had walked between

20 them?

21 A Yes, she did.

22 Q And what did Hopson say about that?

23 A That she walked between them as well.

24 Q And when Ms. Briggs said that she always washes her hands

25 in that area, what did Mr. Hopson say about that, if anything?

AVTranz
www.avtranz.com • (800) 257-0885

000363



448

1 A That he'd never seen her in that area.

2 Q And is there anything else that Mr. Hopson confirmed that

3 was different at this point that you recall between the two

4 stories? Let me ask it a different way, because it has

5 occurred to me in the statement from Mr. Hopson. When you

6 heard Ms. Briggs testify yesterday that there was no room to go

7 further than she did --

8 A Right.

9 Q -- away from the two of them talking, what did Mr. Hopson

10 say about that?

11 A That there was plenty of room for them to go around, for

12 her to go around.

13 Q And what did Ms. Hawkins say about that?

14 A That there was plenty of room for her to go around.

15 Q And so based on what Mr. Hopson said, you tended to and

16 did believe Ms. Hawkins over Ms. Briggs.

17 A Yes.

18 Q You were asked by Ms. Mohns, why you had not yet changed

19 the do not rehire form. And again, tell us why you haven't

20 changed it.

21 A Well, with these proceedings going on, I didn't want to be

22 perceived as doing something that was backhanded or sly. So I

23 mean, we haven't changed the form yet. It is the same way it

24 was at the beginning of these proceedings.

25 Q Do you intend to change the form?
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1 A Yes.

2 Q All right. And the -- some confusion regarding whether

3 you had considered or at least -- I think the way I asked the

4 question was this way. Would you have terminated Ms. Briggs,

5 even without the 2013 last change agreement?

6 A Yes.

7 Q And why is that?

8 A Because of the severity of her violations.

9 MR. SWIDER: All right. I have no further questions.

10 JUDGE AMCHAN: Anything else?

11 MS. MOHNS: Your Honor, just a few questions.

12 RECROSS-EXAMINATION

13 Q BY MS. MOHNS: First, do you agree that good manufacturing

14 practices would prohibit reusing bread into a new product?

15 A No, not necessarily.

16 Q Okay. When would be appropriate to do that?

17 A If a piece of bread has not been contaminated by the floor

18 or another foreign object and it's just been smashed, then

19 there are processes you can do to rework that bread.

20 Q Okay.

21 A So, yes.

22 Q Okay. And in Ms. Marks' statements that she gave as part

23 of your investigation of the incident with Ashley Hawkins,

24 where did she state that she always uses that sink?

25 JUDGE AMCHAN: Well, I think we've been over this before.
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1 I mean, the document is in the record. And you asked him about

2 it.

3 MS. MOHNS: Okay.

4 JUDGE AMCHAN: He said how he read it.

5 MS. MOHNS: All right. Just a few.

6 Q BY MS. MOHNS: You would agree that by using that sink,

7 Ms. Marks maintained a visual where she could see the

8 production line?

9 A She did.

10 Q And do you have -- do you know how long she was gone? How

11 long that time that she was out of her work area? For what

12 length of time was it?

13 A I really have no way to know that.

14 Q That wasn't part of your investigation?

15 A To know exactly how long she was gone, no.

16 Q Okay. Was there --

17 A Because it wouldn't matter. If you leave your work area

18 without permission, doesn't matter if it's a minute or ten

19 minutes. I mean, it's still a violation of our policy.

20 Q Okay. And was there any impact on production for the fact

21 that she was out of her work area?

22 A On production itself, no.

23 Q Okay. And from the diagram, this wouldn't appear to be a

24 very long route of travel for her to go from where she was

25 working to where the hand wash area is. Do you agree with
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1 that?

2 A Yeah.

3 Q And it would have been further for her to go to the

4 ladies' area or the ladies' restroom or the break room?

5 A It's really not any further, no. On the diagram, it's

6 really hard to tell, but it's really not any further.

7 Q Okay. But she wouldn't have visual contact with her work

8 area?

9 A That is true.

10 Q Okay.

11 MS. MOHNS: Nothing further.

12 MR. SWIDER: Nothing further.

13 JUDGE AMCHAN: Okay.

14 MR. SWIDER: We will call our next witness.

15 JUDGE AMCHAN: Okay.

16 (Off the record at 3:30 p.m.)

17 JUDGE AMCHAN: Okay. If you'd raise your right hand.

18 Whereupon,

19 EUGENE HOPSON

20 having been duly sworn, was called as a witness herein and was

21 examined and testified as follows:

22 JUDGE AMCHAN: Have a seat. And be sure and keep your

23 voice up.

24 DIRECT EXAMINATION

25 Q BY MR. SWIDER: Good afternoon, Mr. Hopson. How are you?
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1 A Afternoon.

2 Q Were you subpoenaed to come to this hearing today?

3 A Yes, sir.

4 Q And we subpoenaed you. That is, the Employer?

5 A Yes, sir.

6 Q All right. How long have you been with Southern Bakeries?

7 A November the 27th, I believe it'll be three years this

8 year.

9 Q And what is your position with Southern Bakeries?

10 A I'm --

11 JUDGE AMCHAN: Just -- I don't think we formally

12 introduced him, so --

13 MR. SWIDER: Oh, I'm sorry.

14 JUDGE AMCHAN: -- your name is?

15 MR. SWIDER: I'm moving a little too fast.

16 THE WITNESS: Eugene Hopson.

17 JUDGE AMCHAN: Okay.

18 MR. SWIDER: I am sorry.

19 Q BY MR. SWIDER: And so -- and spell Hopson?

20 A H-O-P-S-O-N.

21 Q And --

22 MS. MOHNS: Has the witness been sworn in?

23 JUDGE AMCHAN: Yes.

24 MR. SWIDER: He -- yeah, we did do that.

25 Q BY MR. SWIDER: And what -- and I'm sorry. What is your
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1 job with Southern Bakeries?

2 A I am the scaler for bread shop.

3 Q So you work in the bread shop area?

4 A Yes, sir. Right.

5 Q And what does a scaler do?

6 A When you put the ingredients in the bucket, you read the

7 formula. You have a bucket and you put the ingredients in

8 there and then you pass it on to the mixer. The mixer mixes it

9 and he sends it to the oven and produce bread.

10 Q Very good. And what shift do you normally work?

11 A First shift.

12 Q And what hours are the first shift?

13 A Eight to 4:00.

14 Q All right. And did Ashley Hawkins work that same shift?

15 A Yes, sir.

16 Q And did Lorraine Briggs work that same shift?

17 A Yes, sir.

18 Q Had you -- I want to take your attention to earlier in the

19 year. And that would be February of this year.

20 JUDGE AMCHAN: Last year.

21 Q BY MR. SWIDER: And la -- of 2016. Yeah, it's January.

22 So that would be February of 2016.

23 A Yes, sir.

24 Q Do you remember an incident that involved Ashley Hawkins

25 and Lorraine Briggs?
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1 A Yes, sir.

2 Q All right.

3 THE COURT REPORTER: Speak up, please.

4 THE WITNESS: Yes, sir.

5 THE COURT REPORTER: Thank you.

6 Q BY MR. SWIDER: And had you ever had any interaction with

7 Lorraine Briggs prior to this situation?

8 A No, sir.

9 Q And you didn't have any disputes with her? You didn't

10 socialize with her?

11 A No, sir.

12 Q But did you know who she was?

13 A Yes, sir.

14 Q Okay. And you say that you two worked the same shift.

15 Had you ever seen her come over to that area before to wash her

16 hands or otherwise come into your area?

17 A No, sir.

18 Q Prior to that February 8th date?

19 A No, sir.

20 Q And on that particular day, explain to us what happened

21 with you and Ms. Hawkins and Ms. Briggs.

22 A Well, we were down at the time. The machines were down

23 and --

24 Q So you and --

25 A Ashley --

AVTranz
www.avtranz.com • (800) 257-0885

000370



455

1 Q -- Ashley's --

2 A Yes, sir.

3 Q -- machines were down.

4 A Yes, sir.

5 Q Did that mean that you could be in the scaling area --

6 A Yes, sir.

7 Q -- talking with each other?

8 A Yes, sir.

9 Q You had permission to do that?

10 A I mean, she was coming over there to ask -- you know, back

11 where they're at, they don't know exactly the reason that we're

12 down.

13 Q Okay.

14 A So she was asking, "Hey, what are -- why are we down?"

15 Q All right.

16 A And she -- we sat there and said a few words. And by that

17 time, Ms. Lorraine was coming from her department to over to

18 where we were to wash her hands. And with that being said, she

19 could have went in another direction with washing her hands,

20 but she comes to the right of us and walks in between us. And

21 if she needed to wash her hands, I don't see why she had to

22 come to another department, when she could have notified.

23 Q Okay. And let me ask you this question. Were you having

24 a conversation at that time, that is, when Lorraine came over

25 there, with Ashley Hawkins?
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1 A Yes.

2 Q And when Lorraine came over to you and near you --

3 MS. MOHNS: Objection, leading.

4 Q BY MR. SWIDER: Did she --

5 JUDGE AMCHAN: Well --

6 MR. SWIDER: I haven't finished the questions.

7 JUDGE AMCHAN: All right.

8 Q BY MR. SWIDER: When she came over there and you two were

9 talking, did she go around you or did she go between you or how

10 did she --

11 A She went between us.

12 Q So -- and how close were you to Ms. Hawkins when Ms.

13 Briggs walked between you?

14 A It was enough room where she could walk through. It was

15 enough room for her to walk through, but she didn't have any

16 reason to walk through there. She --

17 Q But no more room than that or more room than that?

18 A No more room than that. She had enough to get through

19 there.

20 Q All right. And did you see any contact between the two?

21 A No.

22 Q And what were you -- where were you looking at the time

23 that she walked through?

24 A I mean, when she walked -- when she was coming over there,

25 I'm like, "What's going on?" you know. I mean, she hasn't
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1 never been over here. But when she continues to walk, I'm

2 thinking that maybe okay, she's just going to go around here

3 and wash her hands. But she happens to walk right through

4 between us. And Ashley tells her, "Excuse you."

5 Q But where were you looking that that you didn't see the

6 two of them contact each other, if they did?

7 A I'm trying to like -- I don't know what's going to happen.

8 I'm looking maybe like, okay, well, I'm ready go to back to

9 work now, but I didn't see anybody -- no fighting or anything

10 like that. I'm just wondering what made her want to walk

11 through there.

12 Q All right.

13 A There's no point in it.

14 Q Let me hand you what purports to be a diagram of the bread

15 scaling area and the bread line and this has been marked and

16 entered as Employer's Exhibit 8. Now, can you orient yourself

17 on this diagram to where you were and where Marks was and

18 Briggs -- Marks Briggs and where Hawkins was on February the

19 8th, when this incident occurred?

20 A Okay. Well, if you got it right here, that's the shop

21 right here, right?

22 Q Yeah.

23 A That's the shop.

24 Q There's the bread shop.

25 A And where it's circled, that is my area of work, right?
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1 MR. ZIMMERLY: He has the one -- he doesn't have it.

2 MR. SWIDER: All right. I'm sorry.

3 Q BY MR. SWIDER: You know what, here you are. All right,

4 so again, where was -- is -- where's the work area generally

5 that Lorraine Briggs would be in?

6 A She would work in bread shop.

7 Q Now, I'm talking about --

8 A No, she would -- excuse me. She would work in bread wrap.

9 You have bread wrap and you have bread shop.

10 Q All right. And bread wrap, is that -- where is that at in

11 this diagram?

12 A Okay. Bread wrap, that's her coming around there.

13 Q All right. So you're pointing to Area A?

14 A Yes, sir.

15 Q That's where she would normally work?

16 A Yes, sir.

17 Q And from that vantage point, could she see the two of you

18 talking? In other words, could you be visible to her, if you

19 were standing somewhere where you were --

20 A Of course.

21 Q -- in the bread shop?

22 A Of course.

23 Q All right. And where were you two standing in the bread

24 shop?

25 A We were standing right there where --

AVTranz
www.avtranz.com • (800) 257-0885

000374



459

1 Q Take a look at this diagram and tell me if you can see

2 where you would -- you two would have been approximately?

3 A If she's right there -- if this is right here where she's

4 working at right here at --

5 Q All right.

6 A -- where the A is --

7 Q All right.

8 A -- she can look right there.

9 Q Right. And then --

10 A Right there where you wash your hands. She can see

11 everything.

12 Q Right. And where were you standing at the time she came

13 over to your area?

14 A Right where -- where you -- where I was working. Where I

15 was working at. Excuse me. You've got a scale. And I was

16 turned right there by my scale. The scale's behind me. But we

17 were right there in front of the scale. And she could --

18 Q Now, do you see the hand wash on --

19 A Yes, sir.

20 Q -- that exhibit?

21 A Yes, sir.

22 Q Where were you standing relative to that hand wash?

23 A It's got to be in front of it. She walked right between

24 us to go to --

25 Q Right.
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1 A -- wash her hands.

2 Q Where were you relative to that B on Exhibit 8?

3 A I was at my sho I was at my station working.

4 Q No, I'm sorry.

5 A I didn't leave it.

6 Q Now, you're talking with Ms. Hawkins.

7 A Yes.

8 Q And I'm trying to figure out where the two of you were

9 standing --

10 A Right there at the scale.

11 Q Where were you relative to that B? Do you see the big

12 B --

13 A Yes, sir.

14 Q -- that we've added?

15 A The B was right there.

16 Q Is that where you were sta --

17 A That's right there. And right there. There's the B.

18 That's where I am. And right behind me is where you wash your

19 hands.

20 Q All right.

21 A The sink is behind.

22 Q And if -- if Ms. Briggs had wanted to just go wash her

23 hands, she could have done that without walking between you or

24 being close --

25 A Correct.

A VTranz
www.avtranz.com • (800) 257-0885

000376



461

1 Q -- to you --

2 A Correct.

3 Q -- as to where you were standing?

4 A Correct.

5 Q Okay. And did you have a conversation with Eric McNiel

6 over this incident?

7 A Yes.

8 Q And did you tell him, essentially, what you've told us

9 today?

10 A Yes.

11 Q Had you had contact before with Ashley?

12 A You mean prior --

13 Q You knew Ashley Hawkins?

14 A Working with her.

15 Q Okay.

16 A Become friends working. Yes, sir.

17 Q And when she said, "Excuse you," -- strike that. Now,

18 when you were talking with Ms. Hawkins --

19 A Yes.

20 Q -- Ms. Briggs came by. Did you see Ashley make any

21 movements towards her --

22 A No, sir.

23 Q -- to get in front of her, to somehow shift, so that she

24 would --

25 A No, sir.
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1 Q -- bump into her?

2 A I didn't see anything like that.

3 Q You didn't see her make any movements --

4 A No, sir.

5 Q -- like that?

6 A No, sir.

7 MR. SWIDER: That's all I have for this witness.

8 MS. MOHNS: Just briefly, Your Honor.

9 JUDGE AMCHAN: Okay.

10 CROSS-EXAMINATION

11 Q BY MS. MOHNS: How are you doing today --

12 A How are you doing?

13 Q Mr. Hopson. My name is Linda Mohns --

14 A How are you doing?

15 Q -- and I'm with the National Labor Relations Board --

16 A Yes, ma'am.

17 Q -- and I have a few questions for you. Where did Ms.

18 Hawkins -- what was her work area on that day?

19 A I can't -- I mean, it's so weird that I get the

20 departments somehow confused. I mean, I can -- it's not --

21 where I work at. She can -- I can't -- what's the letter say

22 -- what part is that?

23 Q You work in the scaling area.

24 A Okay. I work in the scaling area.

25 Q Is that --
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1 A She's over on the pan line.

2 Q And where is that on this diagram?

3 A It would have to be -- I guess that would be the pan line

4 of the pan-o-man (phonetic).

5 Q Uh.

6 A That's the pan-o-man. And on the other side would be the

7 bread line -- I mean, would be the pan line.

8 Q Not over here?

9 A Yes, ma'am.

10 Q Over here?

11 A Yes, ma'am.

12 Q Where 59 appears?

13 A Yes, ma'am.

14 Q That would be at Ms. Hawkins' work area?

15 A Yes, ma'am.

16 Q Okay. And you work in the bread shop area.

17 A Bread shop. She works --

18 Q Over closer to where 64 is.

19 A She works in bread shop, too. Bread shop in -- bread

20 shop, the scaling, the pan lines are all connected. That's

21 just shop, but she works on the pan line.

22 Q Okay.

23 A But it's all connected.

24 Q Okay. And you work over --

25 A At --
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1 Q -- closer to where --

2 A Yes, ma'am.

3 Q -- that number 64 is.

4 A Yes, ma'am.

5 Q Okay.

6 A The scaling area.

7 Q And you seem to have a very good recollection of this

8 incident.

9 A Yeah. Pertaining to my job. It was wor -- in my work

10 area.

11 Q Okay.

12 A And I just try to stay out of the way. I'm not a

13 troublesome person. And --

14 Q Okay. Excuse me.

15 A -- you know.

16 Q Just --

17 A Yes, ma'am.

18 Q How many times have you gone over this story with any of

19 these gentlemen here, Mr. McNiel, Mr. Swider, or Mr. Zimmerly?

20 A I didn't have to go over it with them. It's documented.

21 Q So you've not talked to any of them --

22 A I didn't have --

23 Q -- prior to today?

24 A I didn't have to, but yes, ma'am, we have talked.

25 Q Okay.
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1 A Yes.

2 Q How many times have you talked?

3 A I would say twice.

4 Q Okay. And you're still employed by Southern Bakeries,

5 correct?

6 A Yes, ma'am.

7 Q Today's a work day for you?

8 A Yes, ma'am.

9 Q Okay. Are you on the clock now?

10 A No, ma'am.

11 Q Okay. You're not being paid for your time here today?

12 A No, ma'am.

13 Q Okay. You're currently on a last chance agreement status?

14 A Yes, ma'am.

15 Q Okay. And what direction were you facing? You see this

16 diagram. And you said you and Ms. Hawkins were in the vicinity

17 of where this B is -- appears on this diagram?

18 A Yes, ma'am.

19 Q What direction -- where were you facing?

20 A That way, toward -- right there where the B is. That's my

21 work area. That's -- it's a scaling area --

22 Q Right.

23 A -- right there. And if I turn around, I'm scaling. But

24 when we're not working, when we're down, I was looking out this

25 way and you can see everything.
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1 Q Is that -- are you pointing --

2 A Yes, ma'am. At the A.

3 Q Up toward the --

4 A Yes, ma'am.

5 Q -- top of the --

6 A Yes, ma'am.

7 Q -- page?

8 A Yes, ma'am.

9 Q And so -- and Ms. Hawkins was looking toward the bottom of

10 the page?

11 A No. Ms. Hawkins was sitting right there beside me. We

12 were talking and we were looking out this way.

13 Q So you're standing sort of side by side, where you're both

14 looking in the same direction?

15 A With space. With space.

16 Q So it was like --

17 A She's not touching me. She's close enough where we could

18 talk -

19 Q Okay, but --

20 A -- and understand --

21 Q -- your shoulders were the closest thing to each other?

22 A There was room.

23 Q I'm asking. Your shoulders. You were standing both

24 looking --

25 A Yes.
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1 Q -- in the same direction --

2 A Yes.

3 Q -- standing next to each other with some space between

4 you?

5 A Yes, ma'am.

6 Q Okay. So not like you and I are now, where I'm facing you

7 and you're facing me?

8 A No.

9 Q Okay. And when Ms. -- could you tell us the tone of voice

10 that Ms. Hawkins used when she said, "Excuse you?"

11 A It was a tone that I thought was great. She -- I believe

12 she handled the situation great.

13 Q It was a friendly tone?

14 A It was, "Excuse you." I mean, that would be something

•

15 that you would tell me if I rudely walked in front of you.

16 "Excuse you," in a manner that would be understood.

17 Q So her voice --

18 A No anger.

19 Q -- it wasn't a --

20 A No.

21 Q -- snotty tone of voice?

22 A I've been knowing Ashley. I'd say she handled that very

23 well. Very well. Very well.

24 MS. MOHNS: No further questions.

25 MR. SWIDER: No further questions.

AVTranz
www.avtranz.com • (800) 257-0885

000383



468

1 JUDGE AMCHAN: You can step down. Thank you.

2 THE WITNESS: Thank you.

3 (Off the record at 3:49 p.m.)

4 JUDGE AMCHAN: Okay. If you'd raise your right hand.

5 Whereupon,

6 TONY HAGOOD 

7 having been duly sworn, was called as a witness herein and was

8 examined and testified as follows: Witness sworn.

9 JUDGE AMCHAN: Have a seat.

10 DIRECT EXAMINATION

11 Q BY MR. SWIDER: Would you state your name for the record,

12 please?

13 A Tony Wayne Hagood.

14 Q And Mr. Hagood, are you employed by Southern Bakeries?

15 A I am, yes.

16 Q And how long have you worked there?

17 A Since September 28th, 2015.

18 Q All right. And what is your present position with the

19 company?

20 A Current position is production supervisor, variety bread

21 line.

22 Q And what was your position, if different, when you

23 started?

24 A Production manager, bread bake line.

25 Q And what were the general duties and responsibilities of
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1 those two different positions?

2 A The -- as manager, I had three supervisors that reported

3 to me plus three different team leaders. As supervisor, I

4 report to a manager.

5 Q And when was that change made?

6 A October 1st of this year -- last year. Excuse me. Last

7 year.

8 Q I did the same thing. And is this your first job in the

9 food industry?

10 A No, I've been in the food industry for 27 years.

11 Q In various capacities?

12 A Started in the dairy industry. Worked up into management.

13 From there, I've been production manager, team leader,

14 supervisors.

15 Q All right. And do you have a college degree at all?

16 A I have an Associate's Degree in mid-management.

17 Q And where did you get that?

18 A Dallas County College.

19 Q Now, are you familiar with the process at Southern

20 Bakeries relative to an employee having permission or having to

21 have permission to leave the work area?

22 A Yes.

23 Q And does that same requirement apply when there is a skip?

24 A Yes.

25 Q And why is that, if you know?
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1 A You are assigned to an area. You need to be in that area.

2 If there is a skip, you need to be cleaning. There's things to

3 do while you're waiting on production to come down the line.

4 Q All right. And if somebody needs to take a break, do you

5 have personnel who can fill in for them?

6 A We have assigned folks that are breakout associates that

7 they work their way around the room. If you need to leave the

8 line before the breakout person gets there, you can tell the

9 lead person or the supervisor and one of us will step in or

10 we'll make a change in the schedule so that someone can get

11 over there to relieve him.

12 Q All right. Are you familiar at all with the concept of

13 grazing?

14 A Yes.

15 Q What does that mean?

16 A Grazing is a term that's used when you're working on the

17 line and you're eating on the floor, picking off the line.

18 Q Is that, I assume, prohibited conduct that industry?

19 A That is against the law.

20 Q All right. And is it also against the policies of --

21 A That is against our --

22 Q -- Southern Bakeries?

23 A -- policies at Southern Bakeries.

24 Q And the GMPs?

25 A It's the --
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1 Q Good Manufact- --

2 A GMP policy.

3 Q All right. Did you have occasion at all to ever meet with

4 employees and tell them that this was something that would or

5 wouldn't be tolerated?

6 A Correct.

7 Q Did you?

8 A Yes.

9 Q And when was that, if you recall?

10 A Right after I started there, I noticed that there was

11 grazing going on the line. We reminded everyone that this is

12 not allowed. We reminded, reminded, just, general reminders.

13 Then we had a meeting that the line is drawn in the sand.

14 We're not going to put up with it any longer. There will be

15 disciplinary action if this continues.

16 Q Did you have -- do you know whether -- do know of an

17 employee or a former employee by the name of Lorraine Marks

18 Briggs?

19 A Yes, she worked in my department.

20 Q And to your knowledge, was she present when you had that

21 discussion with employees about --

22 A Yes. She was present during the meetings.

23 Q And did you have occasion after that meeting to discuss

24 with her that issue again?

25 A I witnessed her eating on the line.
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1 Q And tell us exactly what you saw.

2 A Was standing across a conveyor. She had her back to me.

3 I was standing just observing the whole department. Looked

4 around, she reached over to a loaf of bread that was coming

5 down that had a topping, a strudel topping on top of the bread.

6 She reached over and picked some strudel off and put it in her

7 mouth.

8 Q You actually saw this happen.

9 A I saw her do that.

10 Q Was this good bread or bad bread or do you recall?

11 A This was bread that was going down the line to be

12 packaged.

13 Q So this to you was not bad bread that was going to be

14 thrown away or this was good bread?

15 A This was good bread.

16 Q And you're sure of that?

17 A Yes.

18 Q And did you bring that issue to her attention at the time?

19 A Yes, I did.

20 Q Did you do anything else with that information? In other

21 words, once you brought it to her attention, did you go further

22 in terms of initiating any discipline relative to that?

23 A Yes, I did. I did a, what we call a DAF or disciplinary

24 action form. I also talked with the lead that works right

25 there with them. I made mention to her directly, "Lorraine,
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1 what are you doing? We can't do that."

2 Q All right. And did -- I'm sorry. Did you turn anything

3 in to human resources relative to that issue?

4 A I did write up a DAF, a disciplinary action form. I

5 turned it into the HR department.

6 Q And do you know what happened subsequently to her? Did

7 she get disciplined? Or -- again, just for purposes of moving

8 this along, did you know that she subsequently receive a last

9 chance agreement for that?

10 A She received a last chance agreement for that violation.

11 Q And who made the decision that she would get the last

12 chance agreement?

13 A That would have come from the HR department.

14 Q All right. And were you present to -- were you present

15 when she received that last chance agreement?

16 A Yes. It was written up and it was given to me to issue to

17 her in the presence of the HR department.

18 Q Now, were you aware at the time that you wrote her up or

19 that you were a part of this LCA that she had engaged in any

20 previous union activity or Board activity or charge filing

21 activity?

22 A I had no knowledge of that, no.

23 Q You had no knowledge of --

24 A I had no knowledge of that, no.

25 Q All right. Now, were you also involved in a situation
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1 involving an Ashley Hawkins and Lorraine Briggs on or about

2 February 8th, 2016?

3 A Yes.

4 Q And what do you recall of that situation?

5 A Ashley come to me agitated. Said that Lorraine had just

6 walked into her department, walked between Ashley and another

7 associate, Eugene Hopson, and cut between then, instead of

8 going around them. And when she cut between them, she threw an

9 elbow or elbowed her --

10 Q Okay.

11 A -- when she went by.

12 Q All right. And what did you tell, if anything, what did

13 you tell Ashley?

14 A I told Ashley right then, "We need to go to the HR

15 department."

16 Q All right. Now, do -- what shift do you work?

17 A At that time, I was working first shift.

18 Q Which is 8:00 to 4:00?

19 A Yes.

20 Q Approximately?

21 A Approximately.

22 Q And -- so you were working the same shift as Lorraine

23 Briggs?

24 A That's correct.

25 Q Had you ever seen her go into the -- come into the bread
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1 scaling area before to wash her hands or otherwise?

2 A No.

3 Q If someone on her production line wanted to use a

4 restroom, is there some other restroom they would normally use?

5 A There's not a restroom in that area. There's a hand was

6 station in that area.

7 Q The bread scaling area?

8 A The bread scaling area.

9 Q But if I had to wash my hands and I worked in Lorraine's

10 area, where would I normally do that?

11 A Normally, they would walk out to the break room restroom

12 area.

13 Q I'm going to hand you what has been marked as General

14 Counsel Exhibit 7. And let me back up a minute. I don't want

15 to make this go too quickly that I don't follow through with

16 you. Once you told Ashley to go to HR, did you go with --

17 A I took --

18 Q -- her to HR?

19 A I took Ashley to HR.

20 Q Did you have any further involvement in what happened as a

21 result of that incident?

22 A I left Ashley with the HR department. If I remember

23 right, we suspended Lorraine pending further investigation.

24 Then I was directed that she was going to be terminated.

25 Q All right, so -- so your involvement was -- who determined
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1 the suspension? You and someone else or you alone?

2 A That would have come from the HR department.

3 Q Okay. And the next involvement you had was the discharge

4 of Ms. Briggs?

5 A That's correct.

6 Q And were you present during that discharge?

7 A The paperwork was written up and given to me. And I was

8 the one that administered it in the presence of the HR.

9 Q All right. And at that time, were you aware of any union

10 activity, union settlement, NLRB proceedings testimony before

11 any hearings with the Board?

12 A None.

13 Q After Ms. Briggs was terminated -- there is a document

14 called the termination checklist. And I'm going to hand you

15 what is General Counsel Exhibit 7 and ask you whether there's

16 anything on that form that you authored?

17 A I authored the top part, which is the background data and

18 the termination classification and signed it and dated it.

19 Q And did you put on there, "Do not rehire?"

20 A That is correct.

21 Q And why did you do that?

22 A In my previous employment, that was just a note that we

23 would make to the HR department that would be put in the file.

24 Just a note saying that we really don't want this person back.

25 Or if the person left for some other reason, yes, we would
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1 consider rehire. Anything like that. But this was of nature

2 that I put on there, "Do not rehire."

3 Q So had you been authorized by human resources to add that

4 to the document?

5 A No. Since that time, I've been told we're not supposed to

6 do that.

7 Q All right. And in her particular case, why did you do it?

8 In other words, why did you consider her, as you look at

9 whether the company wanted to rehire her again, ineligible for

10 rehire?

11 A Because of her previous violations and in the nature, the

12 physical nature of this discharge.

13 Q Felt it was a serious offense?

14 A I felt it was, yes.

15 Q Had you at one point written up Ms. Muldrew for having a

16 mint in her mouth? A peppermint?

17 A That is correct.

18 Q All right, let me hand you what will be marked as

19 Employer's Exhib -- or what has been admitted as Employer's

20 Exhibit 1 and specifically, referring you to page B-12. At the

21 top right, do you see the B-12?

22 A B-12.

23 Q Can you explain what that document is?

24 A This is a disciplinary action form. We use this form to

25 document violations of company policy, attendance issues,
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1 things of that nature.

2 Q And what was this one all about?

3 A This one was written up on Cheryl Muldrew. I had walked

4 up to Cheryl and was talking to Cheryl. And while I was there,

5 she had something in her mouth and she transferred it to the

6 other side. And I asked her, "Do you have a mint in your

7 mouth?" And she goes, "Yes."

8 Q And what happened then?

9 A I told her I was going to have to write her up.

10 Q And you'll note the date of the incident on the document.

11 What is that date?

12 A January 15th, 2016.

13 Q Is that the day that that happened?

14 A The best of my knowledge. I wouldn't have waited to write

15 it up or postdated it.

16 Q All right. So, so far as you're aware, that is an

17 accurate statement of the date that that occurred?

18 A Yes.

19 Q All right. And have you ever had -- do you know who

20 Nadine Pugh is?

21 A Yes.

22 Q And have you ever had a situation in which Nadine got

23 upset with you in front of others? Do you recall any such

24 incident?

25 A Yes.
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1 Q And explain to us what happened?

2 A There was a discussion on the floor. I'm not -- I don't

3 remember exactly what it was, but there was a heated discussion

4 between Nadine and I. And Nadine says, "I can't talk to you

5 right now."

6 Q Did she say, "Get out of my face?"

7 A I do not remember that.

8 Q All right. Do you recall -- I mean, why didn't you

9 discipline her for that situation?

10 A I didn't feel like that she did it in a rude way or an

11 insubordinate way. She just -- just -- "I can't talk to you

12 right now. Just stop." Instead of just -- instead of feeding

13 the fire, just stop a minute.

14 Q Which you felt was a good way to handle the situation?

15 A I didn't have a problem with the way that she handled

16 that, no.

17 Q Okay.

18 MR. SWIDER: No further questions for this witness.

19 MS. MOHNS: Just briefly.

20 CROSS-EXAMINATION 

21 Q BY MR. SWIDER: How are you doing today, Mr. Hagood?

22 A I'm doing fine.

23 Q We met earlier. My name is Linda Mohns and I'm with the

24 National Labor Relations Board. Tell me again what Ashley

25 reported to you about the incident between her and Ms. Briggs?
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1 A If I remember correctly, Ashley came up to me and said

2 that Lorraine had elbowed her or bumped her, whenever she cut

3 between herself and Eugene. And Ashley said, "Excuse you."

4 And she didn't even acknowledge her. She kept walking. And I

5 said, "Okay, we need to go to the HR department." So I took

6 her directly to the HR department, so that she could

7 immediately file -- tell her story to the HR department, so

8 that they could start the investigation.

9 Q Okay. Would it surprise you that none of Ms. Hawkins'

10 statements talk about an elbowing incident?

11 MR. SWIDER: That isn't want he said. He said elbow or

12 pushed.

13 JUDGE AMCHAN: Well --

14 MR. SWIDER: I mean, that isn't -- the testimony speaks

15 for itself.

16 JUDGE AMCHAN: It doesn't matter whether he'd be surprised

17 or not. The document says what it says and you can --

18 MS. MOHNS: Okay.

19 JUDGE AMCHAN: -- argue to me that it's inconsistent with

20 his testimony.

21 MS. MOHNS: Okay.

22 Q BY MS. MOHNS: And let's talk about this notation that you

23 made on the termination checklist for Ms. Marks. Did you write

24 all the comments in the -- where it says remarks? The --

25 A Remarks, violation of the second last chance agreement,
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1 intimidation of another associate, do not rehire.

2 Q Okay. And so she had a last chance discipline issued to

3 her in October? Do you recall that? Is that -- do you recall

4 when those two last chances were?

5 A I do not know when the first last chance was given. I was

6 part of the second last chance and then this incident that

7 happened.

8 Q Okay.

9 A I do not recall what her first last chance agreement was

10 for.

11 Q Okay.

12 A Because I was not at -- I do not believe I was at the

13 plant at that time.

14 Q Okay. And when were you told relative to when you made

15 this notation that this was not something to be done?

16 A It was -- I had written up several of these with, "Would

17 consider rehire. Do not rehire." Then I was directed by Eric

18 we're not supposed to do that. So that's when I stopped. That

19 was sometime last year, 2016.

20 Q Okay. Well, you made this notation March 4th --

21 A It was after --

22 Q -- if I'm --

23 A It was after that.

24 Q But you can't say exactly when?

25 A No, ma'am, I can't.
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1 Q Okay. Was this your first termination, do you recall when

2 you were filling out this paperwork?

3 A It would have been close to my first --

4 Q Okay.

5 A -- termination.

6 Q Okay.

7 MS. MOHNS: Nothing further.

8 MR. SWIDER: Nothing further from this witness and the

9 company rests its case.

10 JUDGE AMCHAN: Okay. You can step down. Thank you.

11 THE WITNESS: Okay. Thank you.

12 JUDGE AMCHAN: By my calculation, the briefs are due

13 February the 17th. Really, it is the 16th, but that's a

14 Sunday, so -- we can go off the record. And we're done.

15 thank everybody. I wonder why they -

16 MS. MOHNS: Your Honor, I'm sorry I have to interrupt. We

17 do have one more exhibit we wish to --

18 (Off the record at 4:09 p.m.)

19 JUDGE AMCHAN: Yeah. I didn't ask you if you had any

20 rebuttal. I assumed you didn't. But I should ask.

21 MS. WEST: Are we back on the record?

22 JUDGE AMCHAN: Yes.

23 MS. WEST: Your Honor, we have a series of emails between

24 Mr. Swider and the agent who investigated this case regarding

25 the do not rehire notation on the file.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

* * * * * * * * * * * * * * * * * * * * * * * * *

SOUTHERN BAKERIES, LLC
*

and

CHERYL MULDREW, an Individual
*

and
*

LORRAINE MARKS BRIGGS, an Individual
*

and
*

BAKERY, CONFECTIONARY, TOBACCO
WORKERS, AND GRAIN MILLERS UNION

*
* * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Case 15-CA-169007

Case 15-CA-170425

Case 15-CA-174022

ORDER FURTHER CONSOLIDATING CASES, SECOND CONSOLIDATED 
COMPLAINT, AND NOTICE OF HEARING 

On August 18, 2016, a Consolidated Complaint and Notice of Hearing issued in Cases

15-CA-169007 and 15-CA-174022 alleging that Southern Bakeries, LLC (Respondent) had

engaged in unfair labor practices that violate the National Labor Relations Act (the Act), 29

U.S.C. § 151 et seq. Pursuant to Section 102.33 of the Rules and Regulations of the National

Labor Relations Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED

THAT those cases are further consolidated with Case 15-CA-170425 filed by Lorraine Marks

Briggs, an individual (Briggs) which alleges that Respondent has engaged in further unfair labor

practices within the meaning of the Act.
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This Second Consolidated Complaint and Notice of Hearing, issued pursuant to Section

10(b) of the Act and Section 102.15 of the Board's Rules and Regulations, is based on these

consolidated cases and alleges that Respondent has violated the Act as described below.

1. The charges in the above cases were filed by the respective Charging Parties, as

set forth in the following table, and served upon the Respondent on the dates indicated by U.S.

mail.

Case No. Amendment Charging Party ! Date Filed
1

Date Served

15-CA-169007 Muldrew February 3, 2016 February 3, 2016

15-CA-169007 Amended Muldrew February 10, 2016 February 10, 2016

15-CA-170425 Briggs February 25, 2016 February 25, 2016

' 15-CA-170425 Amended Briggs April 5, 2016 April 5, 2016

15-CA-174022 Union April 14, 2016 April 14, 2016

15-CA-169007 Second

Amended

Muldrew April 22, 2016 April 25, 2016

15-CA-170425 Second

Amended

Briggs April 25, 2016 April 25, 2016

15-CA-170425 Third

Amended

Briggs August 31, 2016 August 31, 2016
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2(a) At all material times, Respondent has been a limited liability company, with an

office and place of business in Hope, Arkansas (Respondent's facility), and has been engaged in

the operation of a commercial bakery.

(b) Annually, Respondent sold and shipped from its Hope, Arkansas facility, goods

valued in excess of $50,000 directly to points outside the State of Arkansas.

(c) Annually, Respondent, in conducting its operations described above in paragraph

2(a), purchased and received at its Hope, Arkansas facility, goods valued in excess of $50,000

directly from points outside the State of Arkansas.

3. At all material times, Respondent has been an employer engaged in commerce

within the meaning of Section 2(2), (6) and (7) of the Act.

4. At all material times, the Union has been a labor organization within the meaning

of Section 2(5) of the Act.

5. At all material times, the following individuals held the positions set forth

opposite their respective names and have been supervisors of Respondent within the meaning of

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the

Act:

Annette Capetillo Human Resources Administrator

Tony Hagood Bread Line Manager

Rickey Ledbetter Executive Vice-President, General Manager

Eric McNeil Human Resources Manager

6. Since about October 2015, a more specific date currently unknown to the General

Counsel, Respondent has maintained a rule requiring employees to keep their discipline and

3
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company investigations confidential.

7. Since about October 2015, a more specific date currently unknown to tbe General

Counsel, Respondent has maintained the following rules in its employee handbook:

(a) Cameras or Imaging Devices. Employees, contractors, and visitors may not carry

cameras or imaging devices into any Southern facilities. This includes: (1) conventional film,

still cameras; (2) digital still cameras; (3) video cameras; (4) PDA cameras; (5) cell phone

cameras. An employee with authorization to take pictures in the facility must sign in at the front

reception desk and be given a Photographer's Pass. This pass must be worn at all times while

shooting pictures. A Southern management employee must accompany the employee.

(b) Facility Rules and Disciplinary Procedures. [...J Group A. These infractions are

serious matters that often result in termination. These listed infractions are not all-inclusive. Any

conduct, which could interfere with or damage the business or reputation of the Company, or

otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including immediate discharge.

(i) Using Company time or resources for personal use unrelated to

employment with the Company without proper authorization. This includes leaving Company

property during paid breaks or leaving your assigned job or work area without permission. (Rule

#3)

(ii) Any off-duty conduct, which could impact, or call into question the

employee's ability to perform his/her job. (Rule #9)

(iii) Unauthorized use of still or video cameras, tape recorders, or any other

4
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audio or video recording devices on Company premises, in a Company supplied vehicle, or off-

Company premises involving any current or former Company employee, without such person's

expressed permission while on Company premises. (Rule #12)

(c) Group B, Rule 7. Bringing or allowing any non-employee inside the facility

(including the break room) without prior permission from management. Unauthorized entry by

employee.

8. Respondent, by Human Resources Manager Eric McNeil, about the dates listed

below, at Respondent's facility:

(a) About January 21, 2016, told employees not to discuss their discipline.

(b) About January 21, 2016, told employees company investigations were

confidential and not to discuss investigations of employee discipline with other employees.

(c) About January 27, 2016, told employees they were being discharged for

discussing their discipline.

9(a) About October 16, 2015, Respondent issued discipline in the form of a "last

chance agreement" to its employee Briggs.

(b) About February 8, 2016, Respondent suspended its employee Briggs.

(c)

Briggs.

About February 19, 2016, Respondent discharged its employee Lorraine Marks

(d) About March 4, 2016, Respondent marked ineligible for rehire its employee

Briggs.

5
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(e) Respondent engaged in the conduct described above in paragraphs 9(a), 9(b), 9(c),

and 9(d) because the named employee of Respondent assisted the Union and engaged in

concerted activities, and to discourage employees from engaging in these activities.

(1) Respondent engaged in the conduct described above in paragraphs 9(a), 9(b), 9(c),

and 9(d) because the named employee of Respondent testified at a Board hearing in Case 15-CA-

101311 et al.

10. By the conduct described above in paragraphs 6 through 9, Respondent has been

interfering with, restraining, and coercing employees in the exercise of the rights guaranteed in

Section 7 of the Act in violation of Section 8(a)(1) of the Act.

11. By the conduct described above in paragraph 9, Respondent has been

discriminating in regard to the hire or tenure or terms or conditions of employment of its

employees, thereby discouraging membership in a labor organization in violation of Section

8(a)(1) and (3) of the Act.

12. By the conduct described above in paragraph 9, Respondent has been

discriminating against employees for filing charges or giving testimony under the Act in

violation of Section 8(a)(1) and (4) of the Act.

13. The unfair labor, practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

6
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REMEDY

As part of the remedy for the unfair labor practices alleged above in paragraphs 6 through

9, the General Counsel seeks an Order requiring Respondent to post notices in Spanish and

English.

As part of the remedy for the unfair labor practice alleged above in paragraph 9, the

General Counsel seeks an order requiring that Respondent reimburse Briggs for all search-for-

work and work-related expenses regardless of whether she received interim earnings in excess of

these expenses, or at all, during any given quarter, or during the overall backpay period.

As part of the remedy for the unfair labor practice alleged above in paragraph 9, the

General Counsel also seeks an order requiring that Briggs be made whole, including reasonable

consequential damages incurred as a result of Respondents' unlawful conduct.

As part of the Remedy for the unfair labor practice alleged above in paragraph 7, the

General Counsel seeks an Order requiring Respondent to rescind the unlawful provisions.

Respondents may supply employees with handbook inserts stating that the unlawful rules have

been rescinded, until it republishes the employee handbook without the unlawful provisions.

Thereafter, any copies of the employee handbook that are printed with the unlawful rules must

include the new inserts before being distributed to employees.

The General Counsel further seeks all other relief as may be just and proper to remedy

the unfair labor practices alleged.

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations; it must file an answer to the consolidated complaint. The answer must be

received by this office on or before October 12, 2016 or postmarked on or before October

7
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11, 2016. Respondent should file an original and four copies of the answer with this office and

serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency's website. To file

electronically, go to www.rikb,gov, click on File Case Documents, enter the NLRB Case

Number, and follow the detailed instructions. The responsibility for the receipt and usability of

the answer rests exclusively upon the sender. Unless notification on the Agency's website

informs users that the Agency's E-Filing system is officially determined to be in technical failure

because it is unable to receive documents for a continuous period of more than 2 hours after

12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because the Agency's

website was off-line or unavailable for some other reason. The Board's Rules and Regulations

require that an answer be signed by counsel or non-attorney representative for represented parties

or by the party if not represented. See Section 102.21, If the answer being filed electronically is a

pdf document containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an answer to a

complaint is not a pdf file containing the required signature, then the E-filing rules require that

such answer containing the required signature continue to be submitted to the Regional Office by

traditional means within three (3) business days after the date of electronic filing. Service of the

answer on each of the other parties must still be accomplished by means allowed under the

Board's Rules and Regulations. The answer may not be filed by facsimile transmission. If no

answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for

Default Judgment, that the allegations in the consolidated complaint are true.

8
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NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on January 11, 2017 at 10:00 a.m. (CST), at the

Small Courtroom, Hempstead County Courthouse, 400 S. Washington, Hope, Arkansas,

and on consecutive days thereafter until concluded, a hearing will be conducted before an

administrative law judge of the National Labor Relations Board. At the hearing, Respondent and

any other party to this proceeding have the right to appear and present testimony regarding the

allegations in this consolidated complaint. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

Dated: September 28, 2016

Attachments

1%, • V_ ca.A.1--.   
M. KATHLEEN MeICINNEY
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 15
600 SOUTH MAESTRI PLACE, 7TH FLOOR
NEW ORLEANS, LOUISIANA 70130-3408

9
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FORM NLRB-4338
(2-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE

Cases 15-CA-169007
15-CA-170425
15-CA-174022

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed of by
agreement of the parties. On the contrary, it is the policy of this office to encourage voluntary adjustments. The examiner or
attorney assigned to the case will be pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to cancel the hearing. However,
unless otherwise specifically ordered, the hearing will be held at the date, hour, and place indicated. Postponements will not be
granted unless good and sufficient grounds are shown and the following requirements arc met:

(1) The request must be in writing. An original and two copies must be filed with the Regional Director when
appropriate under 29 CFR 102.16(a) or with the Division of Judges when appropriate under 29 CPR 102.16(h).

(2) Grounds must be set forth in detail;

(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting party and set forth in the request;
and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during the three days immediately
preceding the date of hearing.

RICKEY GLENN LEDBETTER
EXECUTIVE VICE-PRESIDENT, GENERAL MANAGER
SOUTHERN BAKERIES LLC
2700E 3RD ST
HOPE, AR 71801-6237 
DAVID L. SWIDER, ATTORNEY
SANDRA PERRY, ATTORNEY
BOSE MCKINNEY & EVANS LLP
1 1 1 MONUMENT CIR STE 2700
INDIANAPOLIS, IN 46204-5120

CHERYL MULDREW
704 N HAZEL ST
HOPE, AR 71801-2816

ANTHONY SHELTON
VICE PRESIDENT
BAKERY, CONFECTIONARY,
TOBACCO WORKERS, AND GRAIN
MILLERS UNION
1718 RAY JOE CIRCLE
CHATTANOOGA, IN 37421-3369

LORRAINE MARKS BRIGGS
405 RED OAK ST
LEWISVILLE, AR 71845-7834
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IMPORTANT NOTICE

The date, which has been set for hearing in this rnattei,

should be checked immediately. If there is proper cause for not

proceeciing with the hearing on that date, a motion to change the date

of hearing should be made within fourteen f14) days from the service

Of the complaint. Thereafter, it may be assumed that the scheduled

hearing date has been agreed upon and that all parties will be

prepared to proceed to the heating on thst date. Later motions to

reschedule the hearing generally may not be granted in the absence of

a proper showing of unanticipated and uncontrollable intervening

circumstances.

All parties are encouraged to fully explore the possibilities

of settlement. Early settlement agreements prior to extensive and

costly trial preparation may result in substantial savings of time,

money and personnel resources for all parties, The Board agent

assigned to this case will be happy to discuss settlement at any

mutually convenient time.

M. KATI:ILEEN McKaNNEY

REGIONAL DIRECTOR
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Form NLRB-4668
(4-05)

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD

IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who
will preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due
time will be served on the parties. The offices of the administrative law judges are located in Washington, DC; San
Francisco, California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a "prehearing" conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and it is expected that the formal hearing will commence
or be resumed immediately upon completion of the prehearing conference. No prejudice will result to any party
unwilling to participate in or make stipulations or concessions during any prehearing conference.

(This is not to be construed as preventing the parties from meeting earlier for similar purposes, To the contrary, the
parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issues.)

Parties may he represented by an attorney or other representative and present evidence relevant to the
issues. All parties appearing before this hearing who have or whose witnesses have handicaps falling within the
provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order
to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the
Regional Director as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of
stipulation or motion, to the administrative law judge for approval.

All matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. In the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The
administrative law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an
objection and exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the
administrative law judge and other parties at the time the exhibits are offered in evidence. If a copy of any exhibit is
not available at the time the original is received, it will be the responsibility of the party offering such exhibit to
submit the copy to the administrative law judge before the close of hearing. In the event such copy is not submitted,
and the filing has not been waived by the administrative law judge, any ruling receiving the exhibit may be
rescinded and the exhibit rejected.
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Form NLRB-4668
(4-05) Continued

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral argument,
which shall be included in the transcript of the hearing. In the absence of a request, the administrative law judge may
ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial to the
understanding of the contentions of the parties and the factual issues involved.

In the discretion of the administrative law judge, any party may, on request made before the close of the
hearing, file a brief or proposed findings and conclusions, or both, with the administrative law judge who will fix the
time for such filing. Any such tiling submitted shall be double-spaced on 8 1/2 by 11 inch paper.

Attention of the parties is called to the following requirements laid down in Section 102.42 of the Board's
Rules and Regulations, with respect to the procedure to be followed before the proceeding is transferred to the
Board: No request for an extension of time within which to submit briefs or proposed findings to the administrative
law judge will be considered unless received by the Chief Administrative Law Judge in Washington, DC (or, in
cases under the branch offices in San Francisco, California; New York, New York; and Atlanta, Georgia, the
Associate Chief Administrative Law Judge) at least 3 days prior to the expiration of time fixed for the submission of
such documents. Notice of request for such extension of time must be served simultaneously on all other parties,
and proof of such service furnished to the Chief Administrative Law Judge or the Associate Chief Administrative
Law Judge, as the case may be. A quicker response is assured if the moving party secures the positions of the other
parties and includes such in the request. All briefs or proposed findings filed with the administrative law judge must
be submitted in triplicate, and may be printed or otherwise legibly duplicated with service on the other parties.

In due course the administrative law judge will prepare and file with the Board a decision in this
proceeding, and will cause a copy thereof to be served on each of the parties. Upon filing of this decision, the Board
will enter an order transferring this case to itself; and will serve copies of that order, setting forth the date of such
transfer, on all parties. At that point, the administrative law judge's official connection with the case will cease.

The procedure to be followed before the Board from that point forward, with respect to the filing of
exceptions to the administrative law judge's decision, the submission of supporting briefs, requests for oral argument
before the Board, and related matters, is set forth in the Board's Rules and Regulations, particularly in Section
102.46 and following sections. A summary of the more pertinent of these provisions will be served on the parties
together with the order transferring the case to the Board.

Adjustments or settlements consistent with the policies of the National Labor Relations Act reduce
government expenditures and promote amity in labor relations. If adjustment appears possible, the administrative
law judge may suggest discussions between the parties or, on request, will afford reasonable opportunity during the
hearing for such discussions.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

* * * * * * * * * * * * * * * * * * * * * * * * * * *
*

SOUTHERN BAKERIES, LLC
*

and
*

CHERYL MULDREW, an Individual • Case 15-CA-169007
*

and

LORRAINE MARKS BRIGGS, an Individual • Case 15-CA-170425

and
*

BAKERY, CONFECTIONARY, TOBACCO • Case 15-CA-174022
WORKERS, AND GRAIN MILLERS UNION

*
* * * * * * * * * * * * * * * * * * * * * * * * * * *

ANSWER TO SECOND CONSOLIDATED COMPLAINT

Respondent, Southern Bakeries, LLC ("Southern Bakeries"), by counsel, in response to

the Second Consolidated Complaint and Notice of Hearing (the "Second Complaint") filed by

the Regional Director in the above-referenced case, respectfully submits its Answer to the

Second Complaint and states as follows:

1. The charges in the above cases were filed by the respective Charging Parties, as

set forth in the following table, and served upon the Respondent on the dates indicated by U.S.

Mail.
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Case No. Amendment Charging Party Date Filed Date Served

15-CA-169007 Muldrew February 3, 2016 February 3, 2016

15-CA-169007 Amended Muldrew February 10, 2016 February 10, 2016

15-CA-170425 Briggs February 25, 2016 February 25, 2016

15-CA-170425 Amended Briggs April 5, 2016 April 5, 2016

15-CA-174022 Union April 14, 2016 April 14, 2016

15-CA-169007

Second

Amended Muldrew April 22, 2016 April 25, 2016

15-CA-170425

Second

Amended Briggs April 25, 2016 April 25, 2016

15-CA-170425

Third

Amended Briggs August 31, 2016 August 31, 201

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 1 of the

Second Complaint.

2(a) At all material times, Respondent has been a limited liability company, with an

office and place of business in Hope, Arkansas (Respondent's facility), and has been engaged in

the operation of a commercial bakery.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 2(a) of the

Second Complaint.

(b) Annually, Respondent sold and shipped from its Hope, Arkansas facility, goods

valued in excess of $50,000 directly to points outside the State of Arkansas.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 2(b) of the

Second Complaint.

2
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(c) Annually, Respondent, in conducting its operations described above in paragraph

2(a), purchased and received at its Hope, Arkansas facility, goods valued in excess of $50,000

directly from 'points outside the State of Arkansas.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 2(c) of the

Second Complaint.

3. At all material times, Respondent has been an employer engaged in commerce

within the meaning of Section 2(2), (6) and (7) of the Act.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 3 of the

Second Complaint.

4. At all material times, the Union has been a labor organization within the meaning

of Section 2(5) of the Act.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 4 of the

Second Complaint.

5. At all material times, the following individuals held the positions set forth

opposite their respective names and have been supervisors of Respondent within the meaning of

Section 2(11) of the Act arid agents of Respondent within the meaning of Section 2(13) of the

Act:

Annette Capetillo Human Resources Administrator

Tony Hagood Bread Line Manager

Rickey Ledbetter Executive Vice-President, General Manager

Eric McNeil Human Resources Manager

ANSWER: Southern Bakeries denies that Annette Capetillo is a supervisor within the

meaning of Section 2(11) of the National Labor Relations Act ("Act") or an agent within the

3
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meaning of Section 2(13) of the Act. Southern Bakeries admits the remaining allegations set

forth in paragraph 5 of the Second Complaint.

6. Since about October 2015, a more specific date currently unknown to the General

Counsel, Respondent has maintained a rule requiring employees to keep their discipline and

company investigations confidential.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 6 of the

Second Complaint.

7. Since about October 2015, a more specific date currently unknown to the General

Counsel, Respondent has maintained the following rules in its employee handbook:

(a) Cameras or Imaging Devices. Employees, contractors, and visitors may not carry

cameras or imaging devices into any Southern facilities. This includes: (1) conventional film,

still cameras; (2) digital still cameras; (3) video cameras; (4) PDA cameras; (5) cell phone

cameras. An employee with authorization to take pictures in the facility must sign in at the front

reception desk and be given a Photographer's Pass. This pass must be worn at all times while

shooting pictures. A Southern management employee must accompany the employee.

(b) Facility Rules and Disciplinary Procedures [. . .] Group A. These infractions are

serious matters that often result in termination. These listed infractions are not all-inclusive. Any

conduct, which could interfere with or damage the business or reputation of the Company, or

otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including immediate discharge.

(i) Using Company time or resources for personal use unrelated to

employment with the Company without proper authorization. This includes leaving Company

4
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property during paid breaks or leaving your assigned job or work area without permission. (Rule

#3)

(ii) Any off-duty conduct, which could impact, or call into question the

employee's ability to perform his/her job. (Rule #9)

(iii) Unauthorized use of still or video cameras, tape recorders, or any other

audio or video recording devices on Company premises, in a Company supplied vehicle, or off-

Company premises involving any current or former Company employee, without such person's

expressed permission while on Company premises. (Rule #12)

(c) Group B, Rule 7. Bringing or allowing any non-employee inside the facility

(including the break room) without prior permission from management. Unauthorized entry by

employee.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 7 of the

Second Complaint.

8. Respondent, by Human Resources Manager Eric McNeil, about the dates listed

below, at Respondent's facility:

(a) About January 21, 2016, told employees not to discuss their discipline.

(b) About January 21, 2016, told employees company investigations were

confidential and not to discuss investigations of employee discipline with other employees.

(C) About January 27, 2016, told employees they were being discharged for

discussing their discipline.

ANSWER: Southern Bakeries, denies the allegations set forth in paragraph 8 of the

Second Complaint.

5
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9(a) About October 16, 2015, Respondent issued discipline in the form of a "last

chance agreement" to its employee Briggs.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 9(a) of the

Second Complaint.

(b) About February 8, 2016, Respondent suspended its employee Briggs.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 9(b) of the

Second Complaint.

(c)

Briggs.

About February 19, 2016, Respondent discharged its employee Lorraine Marks

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 9(c) of the

Second Complaint.

(d) About March 4, 2016, Respondent marked ineligible for rehire its employee

Briggs.

ANSWER: Southern Bakeries admits the allegations set forth in paragraph 9(d) of the

Second Complaint.

Respondent engaged in the conduct described above in paragraphs 9(a), 9(b), 9(c),

and 9(d) because the named employee of Respondent assisted the Union and engaged in

concerted activities, and to discourage employees from engaging in these activities.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 9(e) of the

Second Complaint.

(f) Respondent engaged in the conduct described above in paragraphs 9(a), 9(b), 9(c),

and 9(d) because the named employee of Respondent testified at a Board hearing in Case 15-CA-

101311 et al.

6
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ANSWER: Southern Bakeries denies the allegations set forth in paragraph 9(f) of the

Second Complaint.

10. By the conduct described above in paragraphs 6 through 9, Respondent has been

interfering with, restraining, and coercing employees in the exercise of the rights guaranteed in

Section 7 of the Act in violation of Section 8(a)(1) of the Act.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 10 of the

Second Complaint.

11. By the conduct described above in paragraph 9, Respondent has been

discriminating in regard to the hire or tenure or terms or conditions of employment of its

employees, thereby discouraging membership in a labor organization in violation of Section

8(a)(1) and (3) of the Act.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 11 of the

Second Complaint.

12. By the conduct described above in paragraph 9, Respondent has been

discriminating against employees for filing charges or giving testimony under the Act in

violation of Section 8(a)(1) and (4) of the Act.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 12 of the

Second Complaint.

13. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

ANSWER: Southern Bakeries denies the allegations set forth in paragraph 13 of the

Second Complaint.

7
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WHEREFORE, Respondent, Southern Bakeries, LLC, by counsel, respectfully requests

that the Second Complaint be dismissed in its entirety.

Respectfully submitted,

David L. Swider (#517-49)
Bose McKinney & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, Indiana 46204
(317) 684-5000; (317) 684-5173 Fax
DSwiderfalboselaw.com

Attorney for Respondent, Southern Bakeries, LLC

8
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CERTIFICATE OF SERVICE 

hereby certify that a copy of the foregoing "Answer to Second Consolidated Complaint"

was filed electronically with the National Labor Relations Board and has been served upon the

following by first-class, United States mail, postage prepaid, this 1 lth day of October 2016:

3081471/17267.0035

Cheryl Muldrew
704 North Hazel Street
Hope, AR 71801-2816

Lorraine Marks Briggs
405 Red Oak Street
Lewisville, AR 71845-7834

Anthony Shelton
Bakery, Confectionary, Tobacco Workers, and
Grain Millers Union
1718 Ray Joe Circle
Chattanooga, TN 37421-3369

Anthony Shelton
Bakery, Confectionery, Tobacco and
Grain Millers Union, Local 111
137 Sycamore School Road #104
Ft. Worth, TX 76134-5026

David L. Swider

9
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8OUTIIITS
• - •

•
• . • • •- ••

Privileged and Confidential

LAST CHANCE AGREEMENT
Employee: Cheryl Muldrew

January 19, 2016

To.. Cheryl Muldrew - Personnel File

From: Tony Hagood —Bread Line Manager

p_AcKGAsiuND

On Thursday, January 14, 2016 you made comments to another employee and said "she didn't want you to come over and

whoop her bun." You verified that you did say that to Elisa Hernandez, but you claim that you were just "joking around

with her."

I asked you if you pushed the green rework tub with bread back at Elisa the same day and you originally told me that "it

was someone else, but didn't want to go there." Then later in the conversation you said "1 remember that situation and 1

did slightly trudge it back toward that side and said it (the broke bread) needed to be worked on both sides."

Multiple employees claim that you often refer to some of the Hispanic ladies as "stupid" and "lazy" and that your body

language is harsh and threatening. This is a claim that you denied.

On Friday, January 15, 2016 you were observed chewing on something by your Department Manager, Tony Hagood. You

were asked, "Do you have something in your mouth?" You responded, "Yes, you had sinuses and had a peppermint in yaw.

mouth."

You were reminded about the Good Manufacturing Practices (GMPs) against eating our on the production floor. You said

"you understood and it would not happen again."

CONCLUSION 

On January 18th, 2016 the formal investigation concluded. The findings of this investigation confirm that there was a

violation of company rules and policies. Specifically Group A; Rule 5, our policy on Wmkplaee Violence and the policy
against Harassment, and Group r,„ Rule S* wtd Rule ;3.

Group A, Rule ##S

Ride A states: Violation of the Company's policy concerning harassment, including sexual harassment,
fighting, provoking a fight, intimidation, use of threatening or profane language, or otherwise creating a

hostile or unpleasant work environment.

Group A infractions are serious matters that often result in termination. These infractions are not all-

'Inclusive. Any conduct, which could interfere with or damage the business or reputation of the Company,

or otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including termination.

EXMB1T 2,
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eSOUTIIEPN

Group B, Rule #3 and Rule 013

Rule 3 states: Eating or drinking (with the exception of company provided liquids) outside of production

or distribution facility break areas. Employees must use the break areas for meal consumption.

Rule 13 states: Failure to observe facility safety or good manufacturing rules.

Violation of the Company's policy concerning good manufacturing practices is a threat to consumer food safety

and violates safe-quality food requirements.

Group B infractions result in discipline over a rolling twelve (12) month period; however, any Infraction

may be considered on its ovm facts, Mehl dhig the overall record of the employee in determining appropriate

disciplinary action. Our progressive disciplinary system for Group B infractions normally follows a three-

step process, which allows the employee sufficient opportunity to correct his/her conduct before discharge

occurs. The severity and frequency of the offense, however, may warrant escalation of the disciplinary

process, including immediate discharge, where applicable. All Group B infractions are combined for the

purposes of the three-step disciplinary process.

DECISION

After a management review of the facts surrounding the incidents and the seriousness of the rule violations, your behavior

calls for immediate discharge; however, management has considered all extenuating circumstances, including 15 years of

service and an otherwise clean service record. Management believes a "Last Chance Agreement" is more appropriate than

immediate discharge.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms anal conditions of the

agreement This Agreement will be in effect for the remainder of your career with the Company, any future violations of

1.0411A or serious violations of_group B Rujes, as solely determined by managent eta, may result in knmediate termination 

of your employment,

This "Last Chance Agreement" will be placed in your personnel file.
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if)/Ort do not agree with this decision, in accordance with our open doorkomplaini policy, you mayfile a sw.witten Complaint

(Appeal) within 5 days of this disciplinary action, which will he submitted to the Acting Director of Manufacturing, Mike

Nelson. Complaint forms are available in the Human Resources office or you may submit a letter which outlines your

complaint. If you subinit a timely complaint, a meeting will be scheduled for discussion of the matter.

This information has been covered with me.

cb 1uLw 
iik(kkosk)

Tony Manager

Date

D67—L7L—tate

4(dAdi-9 
) (0

Eric Mc jel— Human Resources Manager Date

CC: Rickey G. I..erlbetter
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Privileged and Confidential

LAST CHANCE AGREEMENT
Employee: Lorraine Marks

October 16, 2015

To: Lorraine Marks - Ps.-.rscracl Pike

From: Tony lIagood —Bread Line Manager

BACKGROUND 

On Thursday, October 08, 2015 you were observed eating topping from apple swirl bread off of the production line. The

observer, Tony flagood, approached you about the incident. Dorris Ingram followed up with you about the incident per

Tony's request to discuss not doing it again.

Your response, per your written statement was "employees do it all the time." You were asked "which employees?" You

simply stated "everyone in bread packing, including supervisors", but you would not give specific names. You stated

"employees were eating bread off the line on a regular basis" and you clarified that to 'regularly when they run the apple

swirl bread."

You were asked "have you eaten from the line before", and you stated "Yes, but only from the apple swirl bread because

you do not eat the other raisin bread."

You were asked: Why have you never reported it before, and you stated "It has never been a problem to eat off the line

before. You know it is a rule/policy, but you said "no one has ever been in trouble for it before that you know of"

CONCLUSION

On October 16th, 2015 the formal investigation concluded. The findings of this investigation confirm that there was a

violation of company rules and policies. Specifically Group B; Rule 3 and Rule 13:

Group B, Rule #3 and Rule #13

Rule 3 states: Eating or drinking (with the exception of company provided liquids) outside of production

or distribution facility break areas. Employees must use the break areas for meal consumption.

Rule 13 states: Failure to observe facility safety or good manufacturing rules.

Violation of the Company's policy concerning good manufacturing practices is a threat to consumer food safety

and violates safe quality food requirements.

This infraction is a serious matter that can be escalated to immediate discharge:

GC Exhibit 
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Group B infractions result in discipline over a rolling twelve (12) month period; however, any infraction

may be considered on its own facts, including the overall record of the employee in determining appropriate

disciplinary action. Our progressive disciplinary system for Group B infractions normally follows a three-

step process, which allows the employee sufficient opportunity to correct his/her conduct before discharge

occurs. The severity and frequency of the offense, however, may warrant escalation of the disciplinary

process, including immediate discharge, where applicable. All Group 13 infractions are combined for the

purposes of the three-step disciplinary process.

After a management review of the facts surrounding the incident and your previous record for rule violations, your behavior

does call for immediate discharge; however, management has considered all extenuating circumstances, including 24 years

of service. Management believes a "Last Chance Agreement" is more appropriate.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms and conditions of the

agreement. This Agreement will be in effect for the remainder of your career with the Company, any future violations of

Group A or serious violations of Group B Rules, as solely determined by management, may result in immediate termination

of your eta) oyment

This "Last Chance Agreement" will be placed in your personnel file.

tfyou do not agree with this decision, in accordance with our open door/complaint policy, you may file a written Complaint

(Appeal) within 5 days of this disciplinary action, which will be submitted to the Acting Director of Manufacturing, hare

Nelson. Complaint forms are available in the Human Resources office or you may submit a letter which outlines your

complaint. If you submit a timely complaint, a meeting will be scheduled for discussion of the matter.

This information has been covered with me.

Brea Line Manager

7D 61 
ate

(0 VC 
Date

En cNi — Human Resources Manager Date

CC: Rickey G. Ledbetter
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Privileged and Confidential

Discharge DOCUtiietti

Employee: Lorraine Morkc

February 17, 2016

To: Lorraine Marks - Personnel File

From: Tony Hagood —Bread Line Manager

SACE.GRP_IJ ND

On January 22, 2016 you, along with the entire first shift bread wrap department met individually with Eric McNiel — HR

Manager and I regarding threatening, bullying, and disruptive behaviors contributing to an unpleasant and hostile work

environment. You were made aware that your cooperation was required in refraining from unacceptable behaviors and

compliance with rules and policies. Your signed agreement was received that you would cooperate to make sure -that

you do your part to make bread wrap a pleasant work environment.

During the meeting a copy of our Facility Rules and disciplinary procedures, and policy against harassment, which includes

not creating a hostile work environment were reviewed and you signed that you received copies. It also was clearly

explained that failure to comply would be considered insubordination_and discipline up to and including immediate

discharge.

On February 8, 2016 it was reported to me that you had left your work area without permission in bread wrap, you later

explained that you "decided to wash your hands in the bread scaling area." During your route to the bread scaling areas

it was alleged that you purposely walked between two employees and purposefully bumped into another employee

(Ashley Hawkins). You were suspended on February 8, 2016 so a format investigation could be conducted.

It was confirmed with the second employee (Eugene Hopson) that you did walk between him and Hawkins causing this

altercation to happen, and the contact, between you and Hawkins. Hawkins said "Excuse you' to you and you didn't

reply. You continued walking to the sink and then returned to your work area. Once back in your work area it was alleged

that you proceeded to tell another employee (Sandra Phillips) about the situation. Phillips confirmed that you talked to

her about the incident.

You confirmed that there was plenty of room to walk around Ashley and Eugene but purposely chose the path that would

directly be near her. You said "she (Ashley) hos been picking on you for about two weeks"; however, you explained that

you had not reported any issues to management prior to this incident.

You said "1 always go over there to wash my hands: However, the employees that work in that area reported that you

are never seen over there washing your hands. Management has no recollection of your previously leaving your work

area, with or without permission to enter the scaling area.

GC Exhibit  k)
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CONCLUSION

On February 17, 2016 the formal investigation concluded. The findings of this investigation confirm that there was a

violation of company rules and policies. Specifically Group A; Rules 3, 5, 6, 22 and the policy on Workplace Violence;

Rule 3 states: Using Company time or resources for personal use unrelated to employment with the Company

without proper authorization. This Includes leaving Company property during paid breaks or leaving your

assigned (ob or work area without permission.

Rule 5 states: Violation of the Company's rules and policy concerning harassment, including sexual

harassment, fighting, provoking a fight, Intimidation, use of threatening or profane language, or otherwise

creating a hostile or unpleasant work environment.

Rule 6 states: Insubordination, which includes but is not limited to the following:

a, Disobeying or failing to carry out the instruction of a supervisor; or

b. Interfering with a supervisor in the performance of his/her duties.

Rule 22 states:  Job abandonment, Including failure to timely notify the Company of an absence — I.e. no call /

no show without an excused reason for two (2) working days without prior notification to the Company,

leaving an assigned work area without permission i.e. walking off the lob.

Group A infractions are serious matters that often result in termination. These infractions are not all-inclusive.

Any conduct, which could interfere with or damage the business or reputation of the Company, or otherwise

violate accepted standards of behavior, will result in appropriate discipline up to and including termination.

A review of your work history includes two (2) previous final warnings "Last chance Agreements' regarding your

violation of Group A Rules 3 and 22 leaving.your work area/ and walking off the job without permission on May 30,

and Group R RUIns R and 113 eating olitsirie of cnmpany designated facility break areas/failure. to observe facility

safety or good manufacturing rules on October 16, 2015.
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After a management review of the facts surrounding the incidents, the seriousness of the multiple rule and policy

violations, i.e. insubordination, including physical contact/promoting a hostile work environment and possible

retaliation, and taking into account the "Last Chance Agreements" given to you on May 30, 2013 specifically for leaving

your work area without permission/walking off the job and October 17, 2015 for eating outside of company designated

facility break areas/failure to observe facility safety or good manufacturing rules, your behavior is unacceptable and your

employment Is terminated.

If you do not agree with this decision, in accordance with our open door/complaint policy, you .may file a written

Complaint (Appeal) within 5 days of this disciplinary action, which will be submittO to the Actirrg Director tij

Manufacturing, Mike Nelson. Complaint forms are available in the Human Resources office or you may submit a letter

which outlines your complaint. If you submit a timely complaint, a meeting will be scheduled far discussion of the

matter.

This information has been covered with me.

Lorraine Marks

Tony H read L ne Manager

lam- 
Eric Mc lel - Human Resources Manager

CC: Rickey G. Ledbetter

Date

Date

Date
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Termination Checklist Settlement

Strictly Confidential

A. Background Data

Employee
Name

Title/Dept:

Supervisor:

Hire Date:

Check
One:

La0
t c pRFA_I- A)e__

TERMINATION HEY'D  DATE: 3--141--ic

(-,C3v ;) 

Hourly
) Salaried

Last Day Worked:

Check
One:

tot9hilier

Employee
Number

Shift:

Tenn. Date:  (;b 2/i q /IA

Reg. Frr ( ) Temp, FIT ( ) Seasonal

Termination Classification

Retirement
Discharge-Attendance
Discharge-Rule/Policy Violation
Other (Explain)

Remarks:

5. ( ) Voluntary-Other Employment

6. ( ) Voluntary-Quit With Notice
7 ( ) Voluntary-Quit Without Notice
8. ( ) Lay-Off

eiLA-4,-r?

Supervisor- Collect Company Property From Employee Upon Separation
COOlpleted By Date

( ) Computer ( ) Yes ( ) No ( )WA

( ) Telephone ( ) Yes ( ) No ( ) N/A

( ) Keys Turned In ( ) Yes ( ) No ( ) NIA

( ) Confidential Information Returned ( ) Yes ( ) No ( ) N/A

( ) Company Equipment Returned ( ) Yes ( ) No ( ) N/A

( ) I.D. Cards Returned ( ) Yes ( ) No ( ) NIA

( ) Time Card Badge Returned ( ) Yes ( ) No ( ) NIA

( ) Company Credit Cards Returned ( ) Yes ( ) No ( ) NIA

( ) Company Communication Equipment Returned ( ) Yes ( ) No ( ) N/A

) Uniforms Returned ( ) Yes ( ) No ( ) N/A

C. Benefits ,Checklist

(V) 401(k) Participant - Yes

( ) 401(k) Participant - No

( ) COBRA Eligibility - Yes

) COBRA Eligibility- No

Medical

'7

If Yes, benefit provider(s) contacted:

Dental

. Settlement Checklist

1. Employee

) Unpaid Compensation Due Employee
) Vacation Du Em Ayee (Earned but not used)

r hours @ $ 1 C,O.  per hour =
) Other (Explain):

Completed By

$

$

Date

GC Exhibit 7
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BOSE
McKINNEY
& EVANS TTP
ATTORNEYS AT LAW

May 11,2016

EMAIL AND CERTIFIED MAIL 
RETURN RECEIPT REQUESTED

Ms. Jacqueline N. Rau, Field Attorney
NATIONAL LABOR RELATIONS BOARD: REGION 15
425 W. Capital Avenue, Suite 1615
Little Rock, AR 72201-3453

Re: Southern Bakeries, LLC
Second Amended Charge No: 15-CA-0169007

Dear Ms. Rau:

David L. Swider
Direct Dial: (317) 684-5161

Fax: (317) 223-0161
E-Mail: D5widereboselaw.com

This letter is intended as a position statement on behalf of Southern • Bakeries, LLC

("Southern Bakeries" or the "Bakery") with respect to the latest allegations raised in the above-

referenced amended unfair labor practice charge ("Amended Charge") filed by Cheryl Muldrew.

As established in Southern Bakeries' March 1, 2016 position statement ("Position Statement")

and reiterated in this response, Southern Bakeries did not discriminate against Ms. Muldrew for

engaging in any protected.concerted activity and her charge must be dismissed.

A. Allegations of the Amended Charge

In the Amended Charge,. Ms. Muldrew alleges that: (1) She was suspended on

January 21, 2016 and discharged on January 27, 2016 in retaliation for her protected concerted

activity of discussing her print suspension with co-workers and pursuant to an orilawful rule; and

(2) On or about January 21, 2016, Southern Bakeries told employees that they were not

permitted to discuss their discipline or employee investigations with co-workers in violation of

their rights under Section 7 of the National Labbr Relations Act ("Act"). The allegations in the

Amended Charge, as well as the ones in the original charge, are completely without merit.

Southern Bakeries did notretaliate against.Ms. Muldrew fur any protected concerted activity and

did not instruct employees that they could not engage in discussions protected by Section 7 of the

Act.

GC Exhibit q
1 11 Monument Circle, Suite 2700 I Indianapolis, Indiana 46204 Main Telephone: 317-684-5000 Main Fax: 317-684-5173

www.boselaw.com
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DISCIPLINARY ACTION FORM
DOCUMENTATION OF DISCIPLINE This form will serve as documentation of discIplinary-efforts made by supervision to correct problems related to
an eptooyee's work performance or serve as documentation of Immediate termination, when applicable, 

Employee:
taw
G ri 4(6,424 

First Name 1

Chwiameeit   Job TN«  57444. /LT !  Gait /4 11

aaouP A 1 Or GROUP El

Vebal Miming-Group B . Rule fa Only 90'

 Ile' Written Warning

 irliscp. Sucp. - One Day

 iSublact be DInobarge

1Terminagon
;:

,1.42E, ''' , . 

_GROUP A

Date el Wens)

Suepanakm Data

Data of Offense

GROUP C

ATTENDANCE I ABSENTEEISM /TARDINESS

Melon Wanting • Doitunented

2nd Written Warning • Documented

One (1) Day Stop • Docwneread  
sews Date

 ~SttbedloDlscharge

OrbuP C Oilers*

Uäs liacriof W9e åndri-iddlecTrial paper if~iitilf applUble, (1) /UView FREWOUS-deitatented -diSelplittery ettlån; (2) EWsdn

(V ~sin the NEXT disciplinary action if_pennient peisku. 
lilisarY rhos, tifin

OA -2/ -12) y 0-1/4 evtf 4-0 ckd f qk e

1/1.‘ y.)0( e s-e w(;1-11 0 Li 1 74-i yfrils-P, -74k e fo 7'e
C 5'..1 / 06 _612.114 ('-4 yövv r

ö
+.14.42 P/cr es. P.(1/4-k,c-l r +<,` (.4̂  - p 01,4-)‹r- 6)61-

J US -e 

EMPLOYEE REFUSED TO SIGN

:„.,eLgkgau. ....

Union Rapnimaritnilve or Senior Empioys• Signeture applies only es Wien Depart:mud Employee,

Revised: 0IU7436 
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DISCIPLINARY ACTION FORM
DOCUMENTATION OF DISCIPLINE: This form w1/1 serve as documentation of disciplinary efforts. made by supervision to correct problems related to
an employee's work performance or serve as documentation of immediate term ination, when v_plicable. 

Employes:

Dapestment

b Memo
t-ietyAie

CIROLIP A  or GROUP El j 

Cato a off.nis Date or Mame

iob Tisk

fit Han+.

,3 iat a'6•*62( 

GROUP C  

ATTENDANCE I ABSENTEEISM I TARDINESS

Vinton Waning - Documented

2nd Wriben Warning • Documented

One (I) Day Sues; • Docurnorded  
Sump vita

Subfect to Discharge

wee

°map Cakes..

Use back-of page and inidifisnal paper If news& tl appiktable,-(1) RevirVI PREVIOUS documented disicipOnary action; (2) ErinTHIS disciplirtary-action then --
3 the NEXT - - • a action Jr - • Ian • mist.

3 °cob was cziu,h/ ekto0)114 gumi t w 'fie

Waretiouie

volf0 '371(f-X, 

EMPLOYEE REFUSED TO SION

Union Repreaentoltve or Senior Employiso Signature eppllee onty to Union Department Employees
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Kanagiomeni  
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EMPLOYEE REFUSED TO SIGN

Sem," employee may sin in the absence ea Steward'̀

Union RapressnteUv
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Union Representative or Senior Ernployee Signature applies only to Union Department Employees
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DISCHARGE DOCUMENT

EMPLOYEE: TYRANE HARRIS

July 27, 2015

To: Tyrane Harris

From: Dan Banks, Manufacturing Manager

Background:

On Saturday, July 18, 2015, your supervisor, Bob Buckley, instructed you to report to the team

leader, Derrick Turner, for another job assignment. After a short period of time, your supervisor

checked with the team leader to see how you were doing, and it was then he realized you never

reported to the team leader. Mr. Turner went looking for you, while Mr. Buckley paged you on

the intercom. While looking for you, Mr. Turner saw you lift up the door and come out of a

trailer.

Once I was notified of your actions, we began to investigate this incident, I met with you and

informed you that I was going to meet with HR and then we would take the appropriate

discipline. You were suspended on Monday right, July 20, 2015, pending possible discharge. In

your statement, you admitted to going into the trailer with the intent of taking a nap.

When you did not report to the team leader for another job assignment as instructed by your

supervisor, walking off the job and into the trailer to take a nap, (even though you stated you

didn't get to take one), you violated our Company Rules. You were suspended pending

discharge for violating Group A Rules # 3, 6 and 22.

Management Conclusion:

As a result of our investigation management confirmed, through interviews and statements,

your actions on Saturday July 18, 2015 are direct violations of Group A Rules # 3, # 6, # 22, and

Group 8 ttule # 1. Croup A Rule infractions are serious violations which often result in

i mmediate discharge.

Group A-Rule 3: Using Comany_ time or resources for.personal use un related to employment

with the Company without proper authorization. This includes leaving Company property

during paid breaks or leaving your assigned lob or work a rea without permission.

Page 1 of 2
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Group A-Rule 6: Insubordination, which includes but is not limited to the following:

a. Disobeying,sir failing to carryout the instruction of a supervisor; or

b. Interfering with a supervisor in the performance of his/her duties.

Group A-Rule 22: Job abandonment, including failure to timely notify the Company of an

absence — i.e. no call / no show without an excused reason for two (2). working days without

prior notification to the Company, leaving an assigned work area without permission — i.e.

walking off the lob

Group B-Rule 1: Incompetent, unsatisfactory or care less performance of duties or unproductive

use of Company time. 

As a result of your actions of July 18, 2015, your employment is terminated effective Friday, July

24, 2015.

This information has been covered with me.

ne HarrS Date

Dan Banks, Director of Manufacturing Date

H de, R Manager Date

Note: If you do not agree with this decision, in accordance with our open door/complaint

policy, you may file a written Complaint (Appeal) within 5 days of this disciplinary action, which

will be submitted to Executive Vice President and General Manager Rickey G. Ledbetter.

Complaint Forms are available in the Human Resources Office or you may submit a letter which

outlines your complaint. If you submit a timely complaint, a meeting will be scheduled for

discussion of the matter.

CC: fiickey Q.,(e.dtiett6.r
•

Page 2 of 2
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Strictly Confidential

APRIL 8, 2015

To: Logan Ortez Personnel File

Copy: Dan Banks

Jeff Haynie

FR: Rickey G. Ledbetter

RE: Open Door Appeal of Discharge

Background:

Page 1 of 2

Logan Ortez was discharged 03/03/15 for violation of Group A Rules tt 3 and 6. He appealed the discharge

under our Open Door / Problem Review Policy and Procedure.

Summary of Appeal Meeting:

Ortez explained that he is guilty of walking off the job and refusing to return to work after specific direction

to do so by management. He asked for considerations due to the circumstances leading to his rule

violations.

Ortez explained that he had been working on the Variety Bake fine as an Oven Operator. He was temporality

reassigned to the English muffin department where work was available and in order to give him an

opportunity to complete a normal work week.

urtez explained that he did not like the work in English muffins. He was in conflict with the Lead person.

He informed his supervisor (Billy Williams) and Williams explained that he needed to finish the job

assignment. Ortez requested a meeting with Management. The department head (Mike Nelson) and

Supervisor Williams listened to Ortez and instructed him to return to work. Ortez refused. The Director of

Manufacturing was informed and he too, talked with Ortez and explained that management would consider

his request to move to another job but he needed to return and perform the job assigned. Ortez refused

and was suspended.

GC EXHIBIT U k,
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Related information

Page 2 of 2

Ortez has been employed for less than a year. He became fulltime regular status on 08/17/14. Since that

time Ortez has had three (3) progressive disciplinary warnings for Group B Rule violations, and three (3)

attendance policy violations.

1) 09/24/14 - Group B Rule # 15, cell phone and ear phones in production area.

2) 12/17/14 Group B Rule # 1, poor work performance.

3) 01/22/15 • Group B Rule 4 2, posseSsion & use of tobacco products (snuff in mouth) in a production

area / outside of an approved area.

Tvlaugement Decision

Insubordination and leaving the work area w/o permission are very serious violations. Management can

find no extenuating circumstances to support a lesser disciplinary action. In fact, Ortez had a pattern of rule

violation behavior in a very short employment period. Management made efforts to correct Ortez rule

violation behavior. Ortez failed to heed warnings and escalated his behavior to multiple Group A Rule

violations. Appeal denied.
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DISCHARGE DOCUMENTATION

EMPLOYEE: JEFFREY PORTER

To: Jeffrey Porter

From: Marshall Tullos, Shipping Manager

Background:

On Friday, January 16, 2015 you were observed leaving your job and the plant during normal

shift hours, a little before 8;00 am.

When you were questioned about this incident, you admitted leaving the plant while on paid

break, not clocking out and without Supervisor permission. You said that you went down to the

cigarette store. You also said that you were unaware of the rule that you couldn't leave the
plant while on a paid break. You are responsible for knowing and following Company Rules and
Policies. On May.10, 2012 you signed an acknowledgment showing you received a Company
handbook with all the rules and policies in it during your orientation. You were present at a

Shipping Department meeting on March 21, 2014 that was held by me to remind employees

about not walking off job or leaving on Company paid breaks.

Management Conclusion:

Our investigation of this matter confirmed, through interviews and statements, that your

behavior is a violation of Group A, Rule # 3.

As you are aware, Group A Rule infractions are serious matters that often result in termination.

Any conduct, which could interfere with or damage the business or reputation of the Company,

or otherwise violate accepted standards of behavior, will result in appropriate discipline up to

and including immediate discharge.

Group A Rule # 3:

Using Company time or resources for personal use unrelated to cmployment with

the Company without proper authorization. This includes leaving Company

property during paid breaks or leaving your assigned job or work area without
permission.

CC EXHIBITitc!
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As a result of your violating this rule and policy, we regret to inform you that your employment

with the Company will terminate Monday, January 26, 2015.

This information has been covered with me.

Jeffrey Porter Date

,„,./414-(7.- -=___-•

Marshal! Tullos Date

ie, Human Resource Manager
 ( —
Date

S

Note: if you do not agree with this decision, in accordance with our open door/complaint

policy, you may file a written Complaint (Appeal) within 5 days of this disciplinary action, which

will be submitted to Mike Tolleson, Department Manager (Director of Supply Chain). if.

you do not agree with this decision, you may then submit an appeal to Executive Vice
President and General Manager Rickey G. Ledbetter. Complaint Forms are available in the

Human Resources Office or you may submit a letter which outlines your complaint. If you

submit a timely complaint, a meeting will be scheduled for discussion of the matter.

Copy: Mike Tolleson
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DISCHARGE DOCUMENTATION
EMPLOYEE: LONNIE ROSS

To: Lonnie Ross

From: Dan Banks, Director of Manufacturing

Background:

On Tuesday, January 6, 2015 you were observed leaving your job and the plant during normal
shift hours, around 7:50 am.

When you were questioned about this incident, you admitted leaving the plant while on paid
break. You said that you had to take your truck to your wife. You also said that you were
unaware of the rule that you couldn't leave the plant while on a paid break. You are responsible
for knowing and following Company Rules and Policies. You received a Company handbook with
all the ruies and policies in it during your orientation, You were employed on April 13, 2012 ,
when a letter of notice regarding break policies and specifically about walking off the job or
leaving the plant during paid work time, was posted in the plant and included with paychecks.
See attachment A.

Management Conclusion:

As a result of our investigation management confirmed, through interviews and statements,
that your behavior is a violation of Group A, Rule # 3.

As you are aware, Group A Rule infractions are serious matters that often result in termination.
Any conduct, which could interfere with or damage the business or reputation of the Company,
or otherwise violate accepted standards of behavior, will result in appropriate discipline up to
and including immediate discharge.

GroupARule#3:

Using Company time or resources for personal use unrelated to employment with
the Company without proper authorization. This includes leaving Company
property during paid breaks or leaving your assigned job or work area without
permission.

GC Exhibit
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As a result of your violating this rule and policy, we regret to inform you that your employment

with the Company will terminate Tuesday, January 13, 2015.

This information has been covered with rne.

rte,e-r-rl-iret -13 
,nie Ross Date

Dan Banks, Director of Manufacturing Date

ie,'Human Resource Manager Date

Note: tf you do not agree with this decision, in accordance with our open door/complaint
policy, you may file a written Complaint (Appeal) within 5 days of this disciplinary action, which
will be submitted to Executive Vice President and General Manager Rickey G. Ledbetter.
Complaint Forms are available in the Human Resources Office or you may submit a letter which
outlines your complaint. If you submit a timely complaint, a meeting will be scheduled for
discussion of the matter.

CC: Rickey G. Ledbetter

' t4.44:10

*74100)1146:1.4.0.:
• 4:4
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DISCHARGE DDCUMEisiTAT110.14
EIVIPLOYEE: DERRICK WOODLEY

July ZO1:4

To: Derrick -Woodley,

TrOM: Bar11s, viaciu.fAauriit

Backgrbund:

Op.:June:BO; qi4yoS.Ike4 .tc) genny.White,...pepgtrnent •Mariaget, about some rufhprsttiat
vleet:e itirtiliating,eoncerning-you: ihe next clay July 1, 2034riY.Py nd lenny:went to see 0.an

'Bank,s Dwector otMaiwfacturirig',.anciutthefsarte issues : /0r,..Banks:astir•ed you -that he would

investigate these A-411-pqr. lip:iritgr*vol all thepeople that you suggested After interviewing

aveNtine:that kneW:sOrnethirigblout this incident Dan found out that you were openly telling
eveworie.ingene.rai-abooty.o,Yi,telationship.s,

DiffingfMr.:Bariks.iiiteeVieW4:With'som'ebtihe-ernPloyeesk it lags brought out that yop were on

th igio4e't0;010WfOtiale employees..j.cirbe:'PiCtijitesOf nude Wornen.
and some nude people in videos; 4t..wasalso‘stated that this, has happened various times-and as

tete-fitly. aS Satufilay, June

Mr. Banks, Ke rinyWh ite,-.leff, Haynie, HumanAeqyrceS .Manager, and ygy.rnot again coiVetriiog

the:sa:altegatigifts, You aritnilted. to :Oiling OtitYOUr,phoneand showing inappropriate :photos to
ptnqt,ernpipyees,white on the plant Work floor, but deplettShoWingany orthe women

interviewed. This is conside-red pornographic and that is Inappropriate behavior

Managernent Conchthion:

As. a resultof:sour iiivestiigatio nit)..e(cirripany confirimed, through withesS statements) that yoUr

behaVior WaSarviolation of GriOuPA # 5:and Group. B,Iule # 15.

6roup,k

These infractions are serious matterS that often: result in te.rcriinatiOn. These listd InfraCtIcins

are not all inclusive Any conduct, which could interfere with or damage the businessor

reputation of the COMpan; i-.ther iseviotate.accëpted..-standards Of bebavior, will result in

appropriate discipline up to and including immediate discharge.

Pagal of 2
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Rule #
Violation of the CompanY's policy concerning harassment, including sexual harassment,

fighting, provoking a fight, intimidation, use of threatening or profane language, or

otherwise creating a hostile or unpleasant work environment,

Group B:

These infraction result in diScipline over a coifing twelve (12) month period; however; any

intraction: may be considered ont its oWn facts:, intluclipg the„ nyerall record of the employee ri

determining: appropriate disciplinary aCtion. Our Progressfve disciplinary system for Group B

infractions normally nOrthalli follOWS a three step process, Which allows • the employee sufficient

opportunity to •correct his/her conduct before discharge occurs, The severity and frequency of

the offense, however,, nay warrant escalation of the disciplinary protes,, including iMMediate.

diSchafge, where apphcbe All Grçup B'InfrattiOns are combined for purposes of the three-

tep disciplitory

Rule #1$::
00ffe In: a prndocilan..or...distritidfi6n area. 'Superviso-rs arid

management are allc.wed cell phones in all areat;

AS a ,resUlt of yOu..viOlatingtheSe mile's, yolk: eniPlaythatit With the CMPafly Will, terminate

dFi' a  ,101y 11;2014.

This information has been coveral with me.

kI 
botri* wptylkty Date

tYan Banks, Di tectiit cd.N.I rSitfaCtUring Date

Note:: if you do not agree with- thisdeCision,.you:rtsa.y.!filea written Oirriplaii?fr.whichwill be

submitted.to xectrtiveViCaPresident anthGeneral Manager Bit key G. Ledbetter'. CiPrOPfaint-

F.c.5frils-ate available irttheliOrderi Resources OffiCe.

CC: Rickey G. Ledbetter
Dan Banks

If •

Page 2 of 2
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Strictly confidential

APRIL 8, 2015

To: Benito DeLa Cruz Personnel File

Copy: Dan Banks

Jeff Haynie

FR: Rickey G. Ledbettpr, EVP & Genera! Manager

RE: Open Door Appeal of Discharge

Background

Page l of 3

Benito Dela Cruz was discharged 03/17/15 for violation of Group A Rules # 3 and 22. He appealed the

discharge under our Open Door / Problem Review Policy and Procedure.

Summary of Appeal Meeting

DeLa Cruz explained that he was guilty of the rule violations. He asked for consideration due to the

circumstances leading to his rule violations.

DeLa Cruz explained that he was under extreme duress due to family problems and concerns. Previous to

the rule violations on 03/03/15, he explained to his supervisor (Bob Buckley) that his brother had been

attacked and injured / airlifted / hospitalized in San Antonio during a prison confrontation. In addition to

the situation his mother who experiences blood pressure control problems was not handling the situation

well. Dela Cruz explained he needed to be off to check on / assist his mother. The supervisor approved the

absence. DeLa Cruz decided to r..urne to work anyway because he believed he could delay visiting his mother

over in Mt. Pleasant, Texas. While at work DeLa Cruz went on break and telephoned his mother to check

on her and learn more about his brother's condition.

GC Exhibit  )9, 
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Page 2 of 3

He learned his brother's plight was worse than previously known and his mother was in very bad shape.

DeLa Cruz "freaked out", the problems were "too much for him". The only thing on his mind was getting to

his mother to ensure her safety. He explained, I was just not thinking — should have asked my supervisor to

let me leave. "I messed up, should have got to Bob. I would really appreciate an opportunity to return to

work".

Related Information 

DeLa Cruz had been employed for almost a year. He has had no disciplinary action prior to this incident.

Management Decision 

Walking off the job / not returning to the job after a break and leaving an assigned work area without

permission are serious rule violations and discharge Is the correct action to be taken. However, it has long

been a practice of Southern Bakeries / Management to evaluate each situation on a case basis as

extenuating circumstances may support lesser disciplinary action.

In this case the employee appears creditable in his explanation of making a mistake due to a state of mental

anguish. The employee otherwise has a good work record. DeLa Cruz did inform his supervisor of the

situation prior to the incident, and reported to work instead of talking the day off excused.

Southern Bakeries will offer DeLa Cruz and opportunity to return to work without back pay, and with no loss

of seniority or interruption of benefits eligibility. Mr. DeLa Cruz must agree to the terms of a "Last Chance

Agreement" regarding his future employment.

• , :3**.t+ 4t).
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Privileged and Confidential

LAST CHANCE AGREEMENT

Employee: Benito DeLa Cruz

Page 3 of 3

The purpose of a Last Chance Agreement is to provide an 'employee an opportunity to remain employed

following serious performance and/or behavior problems which either has or will result in discharge.

As a result of an Immediate Discharge Group A Rule violation, Benito understands his employment is

continued, under this Last Chance Agreement.

After considering all mitigating circumstances, based upon the situation, Benito's work record, and the fact

that he informed his supervisor of the situation prior to the incident, he will be offered this Last Chance

Agreement to return to work without back pay but retains his seniority and benefit status.

Mr. DeLa Cruz may return to work Wednesday, April 8, 2015, subject to his voluntary acceptance of this Last

Chance Agreement and management's scheduling. Any future Group A or Serious Group B violations as

solely determined by management will be grounds for immediate discharge,

I, Benito DeLa Cruz, hereby agree to this Last Chance Agreement:

Signature Date

Approved on April 8, 2015

Cry.—
Dan Banks - Director of Manufacturing

vc41 

Jiff 'Hu ah Resource Manager

c,42-dizze/4--j

-

Date

Dace

000478
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DISCHARGE DOCUMENT
EMPLOYEE: Benito DeLa Cruz

March 13, 2015

To: Benito DeLa Cruz

From: Dan Banks, Manufacturing Manager

)3ackgrojild:

Monday, March 2, 2015 - you told your supervisor, Bob Buckley, that you might not make it in

on.Tuesday March 3, 2015 because your brother got beat up really bad and is in the hospital.

However, you did come to work on that Tuesday at your regular scheduled time and went to

work. While at break, you said you called your mom to check on your brother and went back to
work after break. Sometime after break, you stated that everything was getting to you and you
were not thinking straight so you just left your position without tell anyone. You then left the

plant without informing your supervisor or lead person. Your brother was in the hospital in San

Antonio and you didn't see him. On Thursday you came back to the plant to see if you still had
your job.

When you walked off the line and left without permission, you violated our Company Rules. You
were suspended pending discharge for violating Group A Rules # 3 and # 22.

Conclusion: 

Your actions on Tuesday March 3, 2015 are direct violations of Group A Rules #3 and # 22.

Group A Rule infractions are serious violations which often result in Immediate discharge.

Group A-Rule 3: Using Company time or resources for personal use unrelated to employment

with the Company without proper authorization. This includes leaving Company property

during paid breaks or leaving your assigned lob or work area without permission.

Group A-Rule 22: Job abandonment, including failure to timely notify the Company of an

absence — i.e. no call / no show without en excused reason for two (2) working days without

prior notification to the Company, leaving an assigned work area without oerrnission  i.e.

walk i ng off the lob. 

Page 1 of 2
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As a result of your actions of March 3, 2015, your employment is terminated effective Friday,

March 13, 2015.

This information has been covered with me.

,

Benito DeLatri-ii

?

Dan Banks, Director of Manufacturing Date

Note: if you do not agree with this decision, in accordance with our open door/complaint
policy, you may file d written Complaint (Appeal) within 5 days of this disciplinary action, which
will be submitted to Executive Vice President and General Manager Rickey G. Ledbetter.

Complaint Forms'are available in the Human Resources Office or you may submit a letter which

outlines your complaint. lf you submit a timely complaint, a meeting will be scheduled for

discussion of the matter,

CC: Rickey G. Ledbetter

Page 2 of
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Strictly Confidential
APRIL 24, 2015

To: Bessie Flores - Personnel File

FR: Rickey G. Ledbetter, EVP & General Manager

RE: Discharge Appeal Decision

Background

Page 1 of 4

Bessie was employed on 11/16/11. Discharged on 04/08/15 for violation of Group A Rules # 3 and 22 (away

from job w/o permission).

Open Door Problem Review Policy & Procedures

1. An appeal for review of the disciplinary decision was requested. The meeting with me, (Ledbetter)

took place on 04/20/15. Jeff Haynie, HR Manager attended.

Bessie explained / admitted that she is / was aware of the rules and did not comply but her

reasoning was due to a medical-related, female issue that resulted in an emergency. Her

Supervisor and Lead person were not in the department at the time. She was assigned to

watch a trainee and spend time cleaning up. Was gone less than 10 minutes. She told

trainee that she had to leave. She said she has not left w/o permission in the past. She

offered to obtain physician confirmation of her female issues.

2. (Ledbetter) explained that we will give every consideration to her request. The rules and

corresponding .disciplinary procedures exist for the purpose of older and compliance in the

workplace,

GC Exhibit _ d 2,3 
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A review was done to evaluate any extenuating circumstances that may be applicable, including her

historical work record. it was also explained that while the Company desires to give full

consideration in all disciplinary cases we must he fair and consistent for both "doing the right things"

and legally defending any allegations of discrimination.

Her Personal File was reviewed. There were no previous break or job abandonment related

incidents in her file. She had six (6) previous disciplinary actions since 2011, most related

to attendance and confliCts with other co-workers.

Management Decision

While I agree the rules were violated and Bessie does not deny either knowing or violating the applicable

rules, there are a number of extenuating circumstances involved in the motivation of the behavior.

Although Bessie failed to inform her supervisor as required or lead person (female) or HR

of a medical-related issue whereby she may need accommodation, giving her the benefit of

doubt, we will assume her reason for emergency restroom access was real motivation for

the behavior,

There were no production problems resulting from her leaving the job, and although not

part of acceptable procedure she did tell the trainee on her job she was going to the

restroom and would return ASAP. The Supervisor and Lead person were not in the

department at the time. She proceeded directly to the restroom and directly back to the

job without delay.

Bessie will be offered a return to work without loss of seniority or benefits subject to reassignment to

another bake line and perhaps different shift, depending on opening, and subject to her voluntary

agreement to the terms of a "Last Chance Agreement"
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Privileged and Confidential

LAST CHANCE AGREEMENT
Employee: Bessie Flores

Page 3 of 4

The purpose of a Last Chance Agreement is to provide an employee an opportunity to remain employed

following serious performance and/or behavior problems which normally result in immediate discharge.

As a result of an Immediate Discharge Group A Rule violation, Bessie Flores understands her employment is

continued under the terms of this Last Chance Agreement.

After considering all mitigating circumstances, Ms. Flores will be offered this Last Chance Agreement to

return to work subject to the conditions below.

1. Any future Group A or Serious Group B violations as solely determined by management will be

grounds for immediate discharge.

2. Assignment to another department and possibly a different shift.

3. Without back pay but no loss of seniority or benefits eligibility.

Ms. Flores may return to work as early as Tuesday April 28, 2015, subject to her voluntary acceptance of

this Last Chance Agreement and management's scheduling.

it is our sincere hope that Ms. Flores will be able to correct work-related problems and continue to maintain

employment with Southern Bakeries, LLC.

000484



6OUTILEV\

1, Bessie Flores, hereby agree to this Last Chance Aflreernent:

(A-
Signs ure

Approved on April 24,203.5

oqi.)q/15

Rickey G. Ledbetter — l cutive VP & General Manager

Witnesses:

r(C  

Date

Dan Banks — Director of Manufacturing Date

Jeff Haynie Human Resources Manager Date

Page 4 of 4

000485



6OUTITEQN

DISCHARGE DOCUMENT

EMPLOYEE: BESSIF FLORES

April 8, 2015

To: Bessie Flores

From: Dan Banks, Manufacturing Manager

Background;

Wednesday, April 1, 2015 - you left the Variety pack line without permission from your lead

person or your supervisor. When the lead person came back around to the pack line, she saw
you as you were heading towards the break room. She immediately informed her supervisor.
While your supervisor, Ron Rose, waited in Variety wrap for your return, he noticed you coming
out of the break room doors and met you on your way back to the line. When asked where you
had been, you replied "you went to the restroom". At that time, you were reminded that just 2
days before, in a shift meeting, everyone was cautioned about just leaving the line without
permission and the consequences of what would happen if someone did. Also, when your

supervisor asked you for your timecard and I.D badge, you became really angry and

insubordinate and said you were "tired of this'shit and can't wait to go to ln shift where there's
not so much bullshit"

You stated in your statement, "I looked for Dewanna and I didn't see her." However, according
to our investigation we confirmed that your lead person, Dewanna, was in and around your
work area most of the evening. She was standing within a short distance of you approximately 3
minutes before you walked off the line.

Bessie you also received a copy of the attached letter'that was posted on April 13, 2012 and
included in your paycheck the week of April 8, 2012. In this letter from the EVP and General
Manager, Rickey Ledbetter, it clearly states "There may, however, be limited times in which an
urgent or emergency situation occurs; and you may need to leave your assigned job and/or work
area without your scheduled relief between scheduled breaks. Whenever such a situation arises,
quickly locate your supervisor or department manager for permission to leave the job
assignment. Walking off the job without permission is a Group A Rule Violation which results in
immediate discharge. If you have a medical condition which may interfere with your ability to
remain on the job between normal breaks, please confidentially discuss with your supervisor or
HR before having issues. Reasonable accommodation will be fully considered"

Page 1 of 2
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When you walked off the line and left your work area, you violated our Company Rules. You
were suspended pending discharge for violating Group A Rules (4 3 and # 22.

Conclusion:

Your actions nn Wednesday Aprii i, 2015 are direct violations of Group A kules # 3 and # 22.
Group A Rule infractions are serious violations which often result in immediate discharge.

Group A-Rule 3: Using Company time or resources for personal use unrelated to employment
with the Company without proper authorization. This includes leaving Company property
during paid breaks or leaving your assigned job or work area without permission. 

Group A-Rule 22: Job abandonment, including failure to timely notify the Company of an
absence — i.e. no call / no show without an excused reason for two (2) working days without
prior notification to the Company, leaving an assigned work area without permission — i.e.
waiking.off the job. 

As a result of your actions of April 1, 2015, your employment is terminated effective
Wednesday, April 8, 2015.

This information has been covered with me.

Besse Flores
2L1 /9 ) S

Dan Banks, Director of Manufacturing Date

Note: If you do not agree with this decision, in accordance with our open door/complaint
policy, you may file a written Complaint (Appeal) within 5 days of this disciplinary action, which
will be submitted to Executive Vice President and General Manager Rirkey G. Ledbetter.
Complaint Forms are available in the Human Resources Office or you may submit a letter which
outlines your complaint. if you submit a timely complaint, a meeting will be scheduled for
discussion of the matter.

CC: Rickey G. Ledbetter

Page 2 of 2
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Privileged and Confidentiat

LAST CRfuNCE AGREEMENT
Employee: Rebecca Gomez

April 25, 2014

Background:

On April 2, 2014 there was a complaint allegation made that you had left your assigned work area without

the permission of your supervisor. Additionally, it was believed that you left the plant while on the clock.

Both of which are Group A Rule 3 violations and subject to immediate discharge.

On April 3, 2014 an investigation was conducted by Dan Banks, Director or Manufacturing aid Juan Rivera

from HR, to determine the facts surrounding the allegations. During the interview you stated that you did

leave the plant to get lunch for you and Karina. You also stated that you did not get permission from your

supervisor. We also questioned you to determine if your supervisor discussed with you, two weeks earlier,

about leaving your work area without permission and leaving the plant on breaks while on the clock. You

stated yes.

Based on your verbal statement and the allegations of the complaint, Karina Hernandez was interviewed.

She supported your verbal statement by stating that she allowed you to go pick up lunch and worked your

job while you were gone. After you returned, you and Karina-had clocked out at 1:30 for lunch.

As a result you were discharged on April 7, 2014.

On April 10. 2.014 you appealed the termination under our open door/problem review policy to Rickey G.

Ledbetter, EVP and General Manager.

Open Door Appeal Conclusion:

Mr..Ledbetter met with you on April 23, 2014 to review your appeal request and Juan Rivera was present

from HR. You explained that you did not leave for the purpose of obtaining food, although von did so while

away. The true reason and primary cause was you needed a feminine hygiene product not available in the

women's restroom.. You asked your leadperson (Karina Hernandez) permission to leave your work station

and go to the store for the supplies. This was an emergency-type situation. Ms. Hernandez granted the

permission and asked you lo pick up lunch too. The fact that the leadperson is not authorized to grater

permission was confusing to you, as the leadperson works closely with supervision and whenever a

supervisor is not readily accessible it is allowed that the leadperson may grant permission in emergency-

type situations.

GC Exhibit I 2- 14.-
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Privileged and and Confidential

LAST CHANCE AGREEMENT
Employee: Rebecca Gomez

Apri125, 2014

Mr. Ledbetter considered all mitigating circumstances. Based upon your excellent work record over the past

8 years and, giving you the benefit of the doubt as to confusion about leadperson's authority in emergency

situations, arid a factor of possible communications challenges with her supervisor she will be offered this

Last Chance Agreement to return to work without back pay (30 day suspension) but retains her seniority

and benefit status.

Ms. Gomez may return to work Saturday, May 3, 2014, subject to her voluntary acceptance of this Last

Chance Agreement, Ary future Group A or Serious Group B violations as determined soley by

management will be grounds for immediate discharge.

I, Rebecca Gomez, hereby agree to this Last Chance Agreement:

Signature

Approved on April 25, 2014

Witnesses:

r`, , e Pr 01C 111. 0 .L4
Dan 13   Maufaeturing

Juan Kelations. Specialist (interpreter)

9

Date

47/
Date

Date
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Strictly Confidential

APRIL 8, 2015

'To: Ashley Hawkins Personnel File

Copy: Dan Banks

Jeff Haynie

PR: Rickey G. Ledbetter, EVP & General Manager

RE: Open Door Appeal of Discharge

Background

Page 1 of 4

Ashley Hawkins was discharged 03/03/15 for violation of Group A Rules it 1 and 6. She appealed the

discharge under our Open Door / Problem Review Policy and Procedure.

Summary of Appeal Meeting

Hawkins explained that she was not insubordinate because she claims that she never received formal

training or attended any meeting on the Break Control Log. She further offers that she fully intended to

note on the Log with an asterisk if an employee is late back from break. This is "what J. Price showed her to

do". She further explained that the log is confusing.

Related Information

We reviewed the 01/30/15 Break Control Log for Variety, Shift 2. Hawkins has been employed since July

2013. Her work record has one (1) prior disciplinary action for violation of Group B Rule 1 — Incompetent,

unsatisfactory or careless performance of duties or unproductive use of Company-time. In addition, she has

some progressive discipline for unexcused absence.

GC Exhibit  1/2-. 
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Management_Decision

Page 2 of .4

There were no records of the manager — employee meetings on Break Control Log. Variety Management

could not recall the date of the meeting. Therefore, giving Hawkins the benefit-of-the doubt, the

insubordination does not stand as a discharge offense. However, the Break COntrol Log clearly refers the

employee to contact supervision if anyone is going over the allowed time, or if the operator had any

questions. Hawkins did not seek supervisor explanation to clear her confusion. Filling in the information in

advance of an employee's return from break is a serious rule violation, which in itself results in discharge.

Conciriering all extenuating circumstances, Hawkins will be offered an opportunity to return to work, w/o

back pay, no loss of seniority or benefit eligibility, and in a different department subject to her acceptance

of the terms of a "Last Chance Agreement" regarding future employment.
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Privileged and Confidential

LAST CHANCE AGREEMENT

Employee: Ashley Hawkins

Page 3 of 4

The purpose of a Last Chance Agreement Is to provide an employee an opportunity to remain employed

following serious performance and/or behavior problems which normally result in immediate discharge.

As a result of an Immediate Discharge Group A Rule violation, Ashley Hawkins understands her employment

is continued under the terms of this Last Chance Agreement.

After considering all mitigating circumstances, and based upon Ms. Hawkins's work record over the past

year and a half, she will be offered this Last Chance Agreement to return to work subject to the conditions

below.

1. Any future Group A or Serious Group 13 violations as solely determined by management will be

grounds for immediate discharge.

2. You will be assigned to another department.

3. Without back pay bUt no loss of seniority or benefits eligibility.

Ms. Hawkins may return to work as early as Thursday April 9, 2015, subject to her voluntary acceptance of

this Last Chance Agreement and management's scheduling.

It is our sincere hope that you will be able to correct these problems and continue to maintain employment

with Southern Bakeries, LLC.
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1, Ashley Hawkins, hereby agree to this Last Chance Agreement:

-st
ka..N 9--o), co

Signature

ved on Apt% 2015

Rickey . Ledbeti\er Executive VP & General Manager

Witnesses:

— 11,C 
Date

4/.._ /5 -
Dan Banks — Director of Manufacturing Date

rtie flaynie — Human Resources Manager Date

V- F-/'

Page 4 of 4
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Privileged and Confidential
LAST CHANCE AGREEMENT

Employee: Karina Garcia Hernandez.
April 25, 2019

Background:

On April 2, 2014 there was complaints/allegations made that you had authorized an employee to leave her

work area and/or the plant while on the clock, and without the permission of your supervisor. Which are

Group A Rule 3 and Rule 6 violations and subject to termination.

On April 3, 2014 an investigation was conducted by Dan Banks, Director of Manufacturing. You were

interviewed to determine the facts surrounding the allegations. During your interview you stated that you

did authorize Rebecca to leave the plant to get lunch for you and her. You also stated that you did not gel

permission from your supervisor. Banks questioned you to determine if your supervisor discussed with you,

two weeks earlier, about leaving your work area without permission and leaving the plant on breaks while

on the clock. You stated yes. 1 also reminded you that you are not a supervisor and not able to make those

types of decisions; which you agreed.

Based on the allegations of the complaint, Rebecca was interviewed. She supported your verbal and written

statements by stating that she did leave the plant while on the clock to pick up lunch for you and her. After

she returned, you and Rebecca bad clocked out at 1:30 for lunch.

As a result you were terminated on April 7, 2014.

On April 10, 2014 you appealed the termination to Mr. Rickey Ledbetter, EVP and General.

Open Door Appeal Conclusion:

Mr. Ledbetter met with you on April 23, 2014 to review your appeal request. Juan Rivera was present from

HR.

You explained that you understood under normal circumstances leadpeople do not have authority to allow

employees to leave the plant during working time and if leaving the plant, with supervisor approval, the

employee must not do so on paid time.

You explained that you made a mistake and used bad judgment in not covering the situation with your

superi,isor for proper handling. However. the situation requiring the need to be temporarily relieved was

not to retrieve lunch. The primary reason was Ms. Gomez was experiencing "female issues" and needed to

leave to purchase protective items. otherwise not. available.

GC Exhibit  12 
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Privileged and Confidential

LAST CHANCE AGREEMENT
Employee: Karin Garcia Hernandez

April 25, 2019

You explained that you are a dedicated employee who has a clean performance record over 2 'A years here.

including advancement to a more responsible position of leadperson. You asked for consideration of these

mitigating circumstances because you would like to return to work at Southern Bakeries.

After full consideration of mitigating circumstances, Southern Bakeries will offer Ms. Hernandez a chance

to return to employment without loss of seniority or applicable benefits, subject to her agreement to certain

terms and conditions. Tbediscipline will be reduced to a thirty (30) day unpaid suspension and she will be

removed from leadperson classification, meaning sbe may he aSsigned to any mutually ageeable open

position. Ms. Hernandez is returned to work subject to her acceptance of a "Last Chance Agreement," as

follows: Any further violations of Group A or serious level Group B rules, as determined solely by the

Company, will result in immediate discharge.

f, Kari a Hernandez, hereby voluntarily agree to these terms and conditions.

Signature
/L01711?-7

Approved on April 25, 2014

G. Led — EVP & GM

.\\

Witnesses:

(//52 /_Ly
Date

,L7' 4611'1
or of Wthufacturing Dat

,mp e Relations Specialist (Interpreter) Da e

000498



6OUTHEQN

Privileged and Canfidernial

Termination
April ), 2014

To: Karina Hernandez - Personnel File

From: Dan Banks — Director of Manufacturing

Background:

On April 2, 2014 there wag complaints/allegations made that you had authorized an employee to leave her

work area and/or the plant while on the clock, and without the permission of your supervisor. Which are

Group A Rule 3 and Rule 6 violations and subject to termination.

On April 3, 2014 an investigation was conducted. During this process you were interviewed to determine the

facts surrounding the allegations. During your interview you stated that you did authorize Rebecca to leave

the plant to get lunch for you' and her. You also stated that you did not get permission from your supervisor.

I also questioned you to determine if your supervisor discussed with you, two weeks earlier, about leaving

your work area without permission and leaving the plant on breaks while on the clock. You stated yes. I also

reminded you that you are not a supervisor and not able to make those types of decisions; which you agreed.

Based on the allegations of the complaint, Rebecca was interviewed. She supported your verbal and written

statements by staling that she did leave the plant while on the clock to pick up lunch for you and her. After

she returned, you and Rebecca had clocked out at 1:30 for lunch.

Conclusion:

During our investigation of the allegations we reviewed all available information, including, your own verbal

and written statements, and the statements of others. The Endings of the investigation is that yes, you did

without authorization. instruct Rebecca to leave her work area and the plant while on the clock for personal

gain, which was against policy and the directions of your supervisor.

TbUs, it has been determined that you are in violation of Southern Bakeries poliCy. Specifically Group A.

Rule 3: Using Company time or resources for personal used unrelated to employment with the Company

without proper authorization. In addition: Group A, Rule 6; insubordination; failing to follow out the direction

of your supervisor. As a reminder Group A violations -are serious matters that often result in termination.

Any conduct, which could interfere with or damage the business or reputation of the Company, or otherwise

violate accepted standards of behavior, will result in appropriate discipline up to and including immediate

discharge.- (Page 25. of the Employee Handbook)
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After my review of the facts surrounding this willful workplace policy violation and your verbal and written

statements, the Group A, Rule 3 an Rule 6 violations do rise to the level of immediate discharge. As such

effective this date, April 1, 2014 your erriployment with Southern Bakeries has been teuuinated.

This info ation was co with me:

(A-rA er ti rdAr P'? 
Karma ̀Fernandez Date

Dan

Hen

07-N

Date
e../

ulna source Manager Date

•
Juan Rivera — Employee Relations Specialist (Interpreter) 1-.)atc:!

Note: As provided for under the Complaint Proeedure (see employee handbook: page 4.0. if you disagree with the
adverse employment action, you may file a fonnal Wri/ten complaint within five (5.) business days of the action to Dan
Banks-. Whhin five (5) days of receiving the decision of Mr. Banks you may rtyer the complaint to the EVA & General
Manager (Rick Ledbetter), Please worA with the Human Resource Manager Jelly Henry, if you wish raffle a formal
;omplaint or refer the complaint to the General Manager
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Pugh was interviewed and disputed all claims of inappropriate treatment towards you.

She explained that you sometimes act inappropriately with your pocket knife and she

thought you should not be allowed to have it on the line.

The Company asks that you do not carry a pocket knife in the future on Company

premises. A copy of Southern's Policy Against Workplace Violence will be reviewed with
you. A signed copy of this policy will be placed in your personnel file.

C/a7-‘4,?-ez r igp,6 
'Earns. Beasley Date

Rickey G. Ledbetter Date

Union Steward Date
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SOUTHERN'S POLICY AGAINST WORKPLACE VIOLENCE

Southern is committed to preventing violence in the workplace and maintaining a safe
work environment. Given the increasing violence in society, Southern has adopted the
following guidelines to deal with intimidation, harassment, or other threats of violence
that may occur on its premises.

Southern will not tolerate any conduct that threatens, intimidates, or coerces an
employee, vendor, customer, or member of the public at any time; including off duty
periods. Additionally, firearms, weapons, and other dangerous or hazardous devices or
substances are strictly prohibited from the premises of Southern without proper
authorization or as outlined in Company Rules.

All suspicious individuals or activities, including actual or threats of potential violence,
both direct and indirect, should be reported immediately to your supervisor or any other
member of management. This includes threats by employees, as well as threats by
customers, vendors, solicitors, or other members of the public. Employees should not
attempt to intercede or otherwise become involved with any actual or potentially
intimidating, harassing, or violent situation.

Employees are encouraged to bring their disputes or differences with other employees to
the attention of their supervisor, the Human Resources Department, or any member of the
management team, before the situation escalates into potential violence. Southern will
investigate all reports of actual or threatened violence, as well as suspicious individuals
or activities, promptly and thoroughly. The identity of the individual making a report will
be protected to the extent practicable. In order to maintain workplace safety and the
integrity of its investigation, Southern may suspend employees, either with or without
pay, pending investigation. Any employee determined to have participated in any

threatened or actual violence, or other conduct that violates these guidelines, will be
subject to disciplinary action up to and including termination of employment.

Earnest BecrsCEmployee) Date
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SOUTHERN'S POLICY AGAINST WORKPLACE VIOLENCE

Southern is committed to preventing violence in the workplace and maintaining a safe
work environment. Given the increasing violence in society, Southern has adopted the
following guidelines to deal with intimidation, harassment, or other threats of violence
that may occur on its premises.

Southern will not tolerate any conduct that threatens, intimidates, or coerces an
employee, vendor, customer, or member of the public at any time; including off-duty
periods. Additionally, firearms, weapons, and other dangerous or hazardous devices or

substances are strictly prohibited from the premises of Southern without proper
Authorization or as outlined in Company Rules.

All suspicious individuals or activities, including actual or threats of potential violence,
both direct and indirect, should be reported immediately to your supervisor or any other
member of management. This includes threats by employees, as well as threats by
customers, vendors, solicitors, or other members of the public. Employees should not
attempt to intercede or otherwise become involved with any actual or potentially
intimidating, harassing, or violent situation.

Employees are encouraged to bring their disputes or differences with other employees to
the attention of their supervisor, the Human Resources Department, or any member of the
management team, before the situation escalates into potential violence. Southern will
investigate all reports of actual or threatened violence, as well as suspicious individuals
or activities, promptly and thoroughly. The identity of the individual making a report will

be protected to the extent practicable. In order to maintain workplace safety and the

integrity of its investigation, Southern may suspend employees, either with or without

pay, pending investigation. Any employee determined to have participated in any

threatened or actual violence, or other conduct that violates these guidelines, will be

subject to disciplinary action up to and including termination of employment.

Earnest Beas ey (Employee} Date
11-- dolo
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April 27, 2012

10:

From:

Background:

6OUTIIEQN

-17.»

Luis Gutierrez— Personnel File

Mike Nelson—Muffin Department Manager

On April 10, 2012 I met with you to discuss allegations made by fellow employee Richard Castillo regarding

your behavior on the job. Castillo believed you to have used profanity toward him.

Conclusion:

After meeting with Castillo and the other person involved in the alleged incident, Manpower employee Calvin

Lee, It appears there was inappropriate language between yourself and Lee. It is unclear as to whom the

language was directed toward. Lee and you both admit that you "talk like that to each other all the time".

There is no justification for this type of behavior within the workplace. Inappropriate exchanges between co-

workers can lead to situations of violence in the workplace and/or an unpleasant work environment,

The Company wants you to refrain from behavior that could result in disciplinary action. Please be reminded

of the following work rules and company policy.

1) Our facility rules include Group A Rule 5— "Violation of the Company's policy concerning harassment,

including sexual harassment, fighting, provoking a fight, intimidation, use of threatening or profane

language, or otherwise creating a hostile or unpleasant work environment". You are hereby warned

to refrain from the use of profane language in the workplace.

2} The Company Policy Against Workplace Violence will also be reviewed with you and a signed copy

placed in your personnel file, any future violation of Company policy relating to Group Nrufes may

result in your immediate termination.

This information has been covered with me.

  / 
Luis Gutierez

Mike Nelson

Date

Date I

Steward Date
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DISCIPLINARY ACTION FORM

DOCUMENTATION OF DISCIPLINE: Thls form will serve as documentation of disciplinary efforts made by supervision to correct problems related to an

employee's work performance or serve as documentation of immediate termination, when applcable.

-i„
Employee: 

Name

Department: Job Tele:rt Ali Sett

.."

,-:  . • ...:, ,k,.: -'' TWO,:-..F7cTi:-- • ; ;.-4447g if AgrPON -VP igirrala l", - - 4 ‘,i7- ''4i-IJ:7);:777.i)'

GROUP A J 
or GROUP 13 GROUP C

Documented Verbal Warning-Group B - Rule #1 Only
ATTENDANCE / ABSENTEEISM / TARDINESS

1st Written Warning Written Warning - Documented

IDis-cp. Susp. - One Day I2nd Written Warning - Documented
Suspension Date

Subject to Discharge One (1) Day Susp - Documented
Sup. Date

Subject to Discharge

Termination

. .:;•'''d.  .,i 
4x71:4Z caVI''  
 'i -

'-N S ,.. ,  t5, 

t : ' '''Z ' . f.4,  !i- 
  ,

 
, 

4 ' Z 

GROUP A Gram B Group C Offense

ITandlnass I I
..t

Date

Rule Number .
RA Number

'

Leave Early / 

l
( 1

Date

Date of Offense s bate of Offense Absence /

.
Date

laule # 9
.., bath

el ;:. .. ... ' ri ' ., 41 ,
E fA

Jp

 IiiitiAgje '•• 'AMIm), !--A•i ✓ --..?'• , ''

Use back of page and additional paper if needed. If applicable, (1) Review PREVIOUS documented disciplinary action; (2) Explain THIS disciplinary action, then

(3) Explain the NEXT disci ilina action if .roblem ersist.

- o' Lurid:. cliteck  /td kelvtAg -1, 6olz Vei-i-4 zoa4 cukst
0,,uvit . her-cavds
h-teta---cebil!_._ 4,- 612-

Ajiv4 0/1,C)V.0 -4(...47,104 \ 6,..(,.: , t-...-,, ,.., 13 re.4.- cA "•:k 4-.).ALL-,,

'This rr rhas. Wm)) :111 e:

r  . EMPLOYEE REFUSED TO SIGN
_...--

I
- Employee 0

Mats WItligse

,.
--------

I
haw t x►atUtB d 'J

Revised: July 10, 2013
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IY—';IPLINARY ACTION FOP

DOCUMEWATI3N OF DISCIPLINE: This form will serve as documentation of disciplinary efforts m
ade by supervision to correct problems related to an

employee's work performance or serve as documentation of immediate termination, when a
pplicable.

.... ,.,

Employee: /B14 4,,a rl ig se fq,..S itt ./Li
Name First Name

I 

M.I.

Department Job Title: / Shift

CATEGORY FOR DISCIPLINARY ACTION (CHECK ALL THAT APPLY)

GROUP CGROUP A I I or GROUP B

ATTENDANCE /ABSENTEEISM / TARDINESS
I pontenrultorl Verbal Waminsi-Group B - Rule #1 Only

i
jWritten Warning - Documented1st Written Waming

I2nd Written Warning - DocumentedDiscp. Susp. - One Day
Suspension Date

I One (1) Day Susp - DocumentedSubject to Discharge
Susp. Date

Subject to Discharge

Termination '

RASON'SY.
. •• • -

GROUP A si lt„,...'-- Group n
. Group C Offense

.... ..

Tardiness I i

/ Date

. Rule Number Rule Number

Leave Early I /

ii / Of) i/(1

Date

••••Dete of Offense Date of Offense ..., .I.A
hsence I I

Date

Rule* 9 I I
Date

EXPLAIN THE FACTS AND CIRCUMSTANCES SURROUNDING THIS ACTIONi - ' '"' ' • • . -

Use backof page and additional paper if needed. If applicable, (1) Review PREVIOUS

(3) Explain the NEXT disciplinary action if problem persist

documented disciplinary action: (2) Explain THIS disciplinary action, then

10,-...46'.11..
011 e;ilie)

\.t.e... ...
.... .
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. ,, C/..r / 4,
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i 1 
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ex s.., b..., at 44_ 0 ,-- k .. d_.0 1 CA S' 01-

'it  k

' a e_ 
-fr" Tj pc.4 4r LP  4,e__

e, , 1 , 1 ,---h.,-- 40 ce,-)-c- le ...r . .t,..- -(1

t_) v11 a c 401-Giu Cc

This matter hisi-boen discussed with ma_

-k6
CoQA/4 1 i -10 --P1 I EmployEE REFUSED TO SIGN

Employee Signature Date

. Management Witness

i

_ ---------

''---Suj ivKorI Nhtnager Signature 1".)at4 r Date Signature

Revised: July 10, 2013
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©IS .PLINARY ACTION FORF,

DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinarx efforts made by supervision to correct problems related

to an employee's work performance or serve as documentation of immediate termination, when applicable.

Employee: V, 1\ RIQ- kke
Last arn&

Department: 
-------

Job Tito: ,....,A D

First - e M I

Shift:
/
()
 111

CATEGORY FOR DISCIPLINARY ACTION (CHECK ONE)

or GROUP B GROUP C
r

GROW' A 1
i ..."•
[ 7 1I

' Verbal Warning-Group B - Rule #1 Only
ATTENDANCE / ABSENTEEISM / TARDINESS

..0x.e-,

fist Written Warning

Day

Written Warning - Documented

Warning - Documented

Susp - Documented 
-- 
-----

Disco. Susp. - One 2nd Written
Suspension Date

Subject to Discharge One (1) Day
i>ap. Dale

iSubject to Discharge

Termination

REASON(S)

Group B Group C OffenseGROUP A

'3

I 

/

'Tardiness

Leave Early

Date

I I

Rule Number

--/. 1

Rule Number

(Y0 I CA:N1 / Ve

Date

I IDate of Offense Date of Offense Absence

Rule # 9

Date

I I

Date

EXPLAIN THE FACTS AND CIRCUMSTANCES SURROUNDING THIS ACTION:

Use back of page and additional paper If needed. If applicable, (1) Review PREVIOUS documented disciplinary action; (2) Explain THIS disciplinary action, then

(3) Explain the NEXT disciplinary action if problem persist.

4-‘e--

-3 Q- •'--72e-5DC. C.>,-_ L-%

This matter has been discussed with me'

EMPLOYEE REFUSED TO SIGN

employee may sign in the absence of a Steward

1-

V./ '..' -'141

Employee Signature Date

Sento

Management Union Representative

-. ..,,......,,,

Supervisor's 9#gn Date Date Signature

Union Representative or Senior Employee Signature applies only to Union Department Employees

Revised: 09/07108
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(
DISCIPLINARY ACTION FORM

DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related to an

employee's work perforrdance r serve as documentation of Immediate termination, when aullc 14.

Employee: (1
me First Name A I

Department Job Tula /
'<jet' Shift 21,42)

7.reaki

... .„,.: t ,7ArY FOgIIIINZVLINARY ACTION CHECK AliThATTAM.111:: ,

I
GROUP A I Cr GROUP 13 j GROUP C

Documented Verbal Warning-Group B - Rule #1 Only
ATTENDANCE (ABSENTEEISM /TARDINESS

1st written Warning Wntten Warning - Documented

Discp Susp. - One Day 2nd Written Warning - Documented
Suspension Date

Subject to Discharge One (1) Day Susp - Documented
Scrap Date

Subject to Discharge

Termination
.
j
I
I_____.

GROUP A I Group B Group C Offense

Tardiness /

5- 3 Date/

r Rule Number

ILbave Ealy I I

.-

ite tofOffeho

t 0 i 3d ((o
Data

Dabs of Offense Absence I I
Date

Rule # 9 I I
Dale

fortie4 'Daemon fiaciacorte lAmikety:Dowoutroaci,
Use back of page and additional paper if needed If applicable, (1) Review PREVIOUS documented

(..) Explain the NEXT disciplinary action If problem persist.
disciplinary action (2) Explain THIS disciplinary action, then

el-7---a kii,  hvezi.. .. Litho eausu .01-11.1.4 pvi.e.„5 i,_.crti ,avz 1 4-...,,e....,.

,--=

e • ,.:r1  tWisier, .'" .:  • Y'... ,

P'-ANN- 0,_ v.,1_1-\\/--- 1 )1 )6//10
EMPLOYEE REFUSED TO SIGN

0

- !
1-*

-..i.E ..-__:_r_Li.:,z _z___, --;.- ',.L____;:_„ -,•Witio4as 0:______LI:r- on

ri1Y

,,e.
=
X

' itititAibl' ii*litailffnifInallire ' .' DA,111v, Dap iSttittal*If. 1...)

Revised July to, 2013
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D1S .'UNARY ACTION FORM(

DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related

to an employee's workTerformance or serve as documentation of immediate termination, when applicable.

Employee Le ,e /1-r fa,t. i ( f
Last Nunn First Name

Department cx.r 41 Job Title: i

M I

1 (. is) 6_04 ope,,ry-Lf-0 r
Ow)_. _.

GROUP A or GROUP Et I V GROUP C [

Verbal Warning-Group B - Rule #1 Only

ATTENDANCE/ ABSENTEEISM (TARDINESS

10,.. let written Warning iWritten Warning - Documented

Disci] Susp - One Day 2nd Wntten Warning - Documented
Suspension Date

Subject to Discharge One (1) Day Susp - Documented
Susia Des

Subject to Discharge

Termination

A
I 4 :

GROUP A UMW Group B Group C Offense

'̂Ar41.78=M500Ma.,2M.st,...70-,

Tarthne / /

3 ,- i 3 Date

Rule Number Rule Number

Lowe Early / /

/ / 1 Y /

Date

Dale of Offense Date of Offense / /
Date

Rause / /
pee

Oi sl r He .F.A030,i) cificur4iii tiogiiiiii 4t11ir .. .
Use back of page and additional paper If needed If applicable, (1) Review PREVIOUS documented disciplinary action; (2) Explain THIS disciplinary action, then

(3) Explain the NEXT disciplinary action if problem persist

.a..itsl/l1 Qr cirinIc. ;In) 6,Lif'4-4,,_ itt Q. c 0)-,_ o- Co-,-.--e6--y pa vccie.) 11u,',15)00,1--

5- 1-,z,1 erc f rocrzliA_cf, tin.. D Ye (:4;' -Fri‘ 6 LA j, bl..n, c-a.C.: t I; -1 6,e45 area..S", Efiti)/0vees riALti--

-1.0 ,bservetcs.e. cf-L..t bf,ak afects •r-cr pi-cal Cawawf)i-a-,,. ra, f Lk. f-e ?.-c._6 b'f-y

Se...&.1-1 or ` at>g vitriAALA--PaC 'art r̂ 1,44 r_S s rievL: ti PO..._iY 0 b Ye ilicc) ect-lt,1-- Cet-iki

eevL., 4,4-€ YeoJt-efilii--- 1 ,-.-- z •

litmez

-1,-/.6 EMPLOYEE REFUSED TO SIGN

Senior emplerijastgn in the absence a Stewailel

0 .fe" ' [ it t - 1-1 g< ft

ee,,....,

b-''' A,`,, 

....

....
>'':`

.. itt,i-t.,,,at  ' 

..)
Union Representative or Senior Employee Signature applies only to Union Department Employees U

Revised: 09/07108 I
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DIScIPLINARY ACTION FORA

1)QEUMN1A1 N.9FQI 4NE:,Ttm krjt. i eW.?#as ogti,Iftiotattott of tl iplittarypettofts rrpacle by supeonsiou to .goi reQt peoblatos,relat,9tt to an

erniyiosik34Ork,etiftima rorYseive:g4DbitetittatitiliaQfotTirpeateterintilaSkiTLWEle4t4intrOble

P'ttlbioyae•

bOpa  ltl I

eil43t/P, A

: p   
upw

...1.13ReltAa 9,- 32r‹,k)6100  pvritie

C.*1tO ric tIMWIJWARY ACTiOiq

ci/Cld,iP El

tfACUrnttrftettAf panvarnin,a4klap --RAM- 44 itnity

 4-3fWiztteeiWerhin4

Miscp: Day

1Subtect,tdastiliarcio

eripmrehtion

StitpanS60

Group- B

b,,te"6Petiii.AEL

tigc1( ALL THAT APP

C,IRGUP L

ATT,PWA_ c EI l'ARE I NC 55

iiiiitfeftWasolog - Do4orkihttgi

tlfi'WTittfirr Waming - Doc lunenteg

10tee,f4),D-ay Sus - Doeurnented

iglittioct to-Discharge

ST;; ** *

GroupC Offerise

r-i'mn4fnarA

tYale

gody
NiSia•

1At,sefict3
Dati%

1RuLo

4' 701,,M4 71 rE FA T S AM; Ci4ZC:.„;44:37 A.744.: L.S StiRF50U40.46 IttftS ACTION; 

kla,e( tYME.c•V‘iitniig. eic0a.qtys*, .. - aerif *idftti 'Iftsvittkatjo, (1) fleJeieiwPREMIOW.cio'otirriehktici disiilliitar. ,aetiori. WE'xfitaat THIS:disagiaa-ry-aottoi4.1b:flo

'    7; tbOWN't 'Ldi ' littt4 - 7aOtkO.priltiktiia AtsiiM if .

7) _,,As--

insillarAWAttri atIVAPsotilietris

Ettligg0-V64) UI IJE 

MAnigatruali 

00Aft

EMPLOYEE REFUSED TO SY

Wove.*

Slanstons 

Roviavd Juty„.10,
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. r
DISCIPLINARY ACTION FORM

DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related to an

employee's work performance or serve as documentation of immediate termination, when applicable.

Employee: [A,Z;ZbaYA. L new/
(name First Name M. i

Job Title: lig c,ky- e t.---,-
Department: V 

rl 
' p„ seat

a { 
WCy

:7, :t ' -* Ar >  .6alis ,...; ;......11,',  '' "".:

iGROUP A 1 or GROUP B I VI

Documented Verbal Warning-Group B - Rule *1 Only
ATTENDANCE / ABSENTEEISM / TARDINESS

Written Warning - DocumentedV-7 let Written Warning

2nd Written Warning - Documented1Discp. Susp. - One Day
Suspension Date

One (1) Day Susp - DocumentedSubject to Discharge
gip, Data

Subject to Discharge

Termination

i • i.: -ir- -
1.

. . . . : -

GROUP A Group 13 Group C Offense

r•
• Tartinese

,-- Date

Ruts Number Ru'e Number

1-83V8 Early / /

i i OK /

Date

Data of Offense . Date of Offense TT a Absence I I
. 1757

•
Rulee 9 i I

Data

'..  ,. exitiipt ifftvsilitatiiiiiiriARATtifii0ticith,7... . • • •_, . ., ,.`,- s, .. ..
Use back of page and additional paper If needed. If applicable, (1) Review PREVIOUS documented

(3) Explain the NEXT disciplinary action if problem persist.
disciplinary action; (2) Explain THIS disciplinary action, then

riyhyee i'' rree47/4 #1s diSorp/jary nie/lew
bck,ri ; -L ffe rig irpt,L.d /cis >41,:s.mdr71

en her Iiii wii/1 'Dck, J,ki eR_rif /oyes, / Airs

AK. /70/- %//ow ,p/v,rA,,,,
Site c..i obsertie Wed ,ith!,

/5 o3 v/ e )/a,/)f:01-) 0- 044_2 75

oP -i::  WOrnitrijf 1., >11/f Cop-Vh2fly hfililibalk,

Tide matter ban been discussed viten Ins:

,

c7-- -Je), 1 EMPLOYEF REFUSED TO SIGN

Employee Signer Date

Management

tiger

Ho f/

Signature tutu

-711 ‹,:d 7 /e/(6 Revised: July 10, 2013
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TERMINATION DOCUMENTATION

EMPLOYEE: JASON BURTON

To: Jason Burton — Personnel File

Er: Dan Banks — Manufacturing Manager

BACKGROUND:

Wednesday, August 17, 2011 Supervisor Charles Hardin instructed you to check blue barrels under the

reclaim to see if they were full. Your response was that the barrels were full of ft shift materials. Hardin

informed you that it did not matter which shift filled the barrels they would need to be emptied so that

production could run properly. You then stated to Hardin "fuck this shit' and walked off.

After further discussion you continued to be belligerent towards Hardin, informing him that he was not

your boss and continued using profanity while talking to him.

CONCLUSSION:

Your actions of Wednesday, August 17, 2011 are direct violation of Group A Rule(s) 5 and 6.

Rule 5: Violation of the Company's policy concerning harassment, including

Sexual harassment, fighting, provoking a fight, insubordination, use of threatening or

Profane language, or otherwise creating a hostile or unpleasant work environment.

Rule 6: Insubordination, which includes but is not limited to the following:

a. Disobeying or failing to carry out the instruction of a supervisor; or

b. Interfering with a supervisor in the performance of his/her duties.

As a result of your behavior your employment with the Company will terminate effective Friday, August

26, 2011.

This information has been covered with me.

CP/5W

Jason Burton

Dan Banks — Manufacturing Manager

Date

if

Date

Union Steward Date

cy,
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March 13, 2012

To:

From:

8OUTHEVN

Shirley Witherspoon — Personnel File

Dan Banks, Manufacturing Manager

Subject: Discharge

BACKGROUND:

You were suspended Friday, March 02, 2012 pending investigation following a report that you used profanity

and displayed intimidating behavior toward a co-worker which created a threatening / hostile / unpleasant work

environment.

In reviewing your Personnel Fife, management found that you had previously received written documentation

November 04, 2010 after a similar, very serious rule violation. An incident was reported, and confirmed, that

you used profanity and aggressive behavior toward fellow employee James Cardenas. Written documentation

was placed in your personnel file warning you that future behavior of this nature may result in your immediate

discharge. The Company's policy Against Workplace Violence was reviewed with you and a signed copy

placed in your personnel fife.

CONCLUSSION:

Your actions of Friday, March 02, 2012 are a direct violation of Group A Rule 5.

Violation of Company's policy concerning harassment, including sexual harassment, fighting, provoking

a fight, use of threatening or profane language, or otherwise creating a hostile or unpleasant work environment.

Due to your continued disregard of Company Rules and display of aggressive behavior toward your co-

workers, management has made the decision to terminate your employment effective March 13, 2012.

This information has been covered with me.

7/

Shirley herspoon Date

Dan Banks, Manufacturing Manager Date

Cth
Union Steward Date

/3 -oto 

000542



EXHIBIT NO.. RECEIVED  REJECTED__Ir

15 1k%,.1 001
CASE NO.  

(-
I 47 t CASE NAME  6 (4-7\114\-.e4- A) 

NO. Of PAGES, DATE. REPOPTER:

000543



March 07, 2012

Interview with:

Subject:

Loraine Bradley

Shirley Witherspoon Investigation

1) It has been said by a 2nd Shift muffin employee that you have counseled with Shirley

Witherspoon in the past, when you were previously the 2nd Shift Muffin Wrap Supervisor, is this

true? Correct, she was written up, counseled and the Company policy against workforce

violence was reviewed with her. This involved a situation between her and her co-worker,

James Cardenas where she cursed him and shoved some boxes from the conveyor at him.

2) So there have been other instances of unacceptable behavior? Yes.

3) Where there any other behavior issues? Shirley did not like to work product up from the other

lines and one night I told her to work it up and she said "I ain't gonna be working up their

product'. I went to the office and was preparing to write her up for insubordination and I

looked out the supervisor office window and she was doing what I told her to do. I did call her

i n and talk to her about this, I told her I didn't need her mouthing off, saying she was not going

to work up the product, and you will work up the product if I instruct you to.

4) Did you ever hear Shirley cursing while on the job? Not directly at someone, other employees

had said that she curses, her and Cheryl may have had words in the past but I don't know what

the problem was.

5) Did you ever witness Shirley and Iris Gonzalez not getting along? Cheryl Whatley told me one

time that she heard Shirley cursing Iris Gonzalez . I talked to her because I had been told that

she was cursing Iris. I told Shirley that she could not talk to Iris in this manner and Shirley said

that Iris wasn't doing her job. Shirley's mood can change from day to day.

6) Was there a problem between Shirley and Maggie Dunn, who recently left Southern's

employment? Yes, Shirley disliked Maggie extremely but she would not tell me why, she acted

like she had a hatred for Maggie. Cheryl Whatley told me some things that Shirley had said

about me and that Shirley didn't like me either.

7) What other problems did you have, if any, with Shirley while she worked for you? She did not

have a good working relationship with the people she worked with, she didn't like anyone she

worked with.

000544



Comment > told Shirley another time to watch her mouth she had been mouthing off on the

line talking loud. When the line would break down because the bagger wouldn't work right she

would blame it on the bagger operator and mouth off where everyone could hear her, saying

"he don't know what he's doing". I reminded Shirley that she had already been up front once

with a confrontation and that she didn't need to go back.

just really think that Shirley has problems and she works good but she cannot work with other people.

Loraine Bradley Date
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Date: March 02, 2012

Statement of: Cheryl Whatley

Subject: Incident between Shirley Witherspoon and Iris Gonzalez

Tell me in your own words what occurred last night between Shirley 'vVitliel-spuoii arid iris Gonzalez.

Every day I see Shirley being mean to Iris, she will call her names and she won't dump the tubs, she lets

them overflow onto the floor, trying to make things hard on Iris.

Last night I could tell that Shirley was in one of her crazy moods, Iris went over to relieve Shirley and

Shirley started talking loud to Iris, I heard her say you little Mother Fucker.

Iris came over to me and was about to cry and she told me that Shirley was cursing her. I told Iris to go

to the office and tell the Supervisor because nothing was going to happen if nobody said anything.

Charles told me to go get on the line and relieve Shirley and she didn't want to leave the line, she just

kept packing. I told Charles that she wouldn't leave and he sent me back out there to tell her to go to

the office. I did and she left. She came back after a little bit and I left the line.

This has been going on for a long time, she terrorizes people. She does not like anyone. She intimidates

people.

Maggie Dunn, she harassed for years and Maggie quit.

She has flipped me off on the job and called me white bitch, she will walk up behind you and say things

like "I'm gonna beat that white bitch down".

She calls Iris Gonzalez names, tries to intimidate her, she will walk up and say things behind your back,

she don't say your name but you know she's talking about you.

Rebecca (Last Name?) got into it several times, called her all kinds of names and threatens what she will

do.

I overheard her tell another lady on the line last night that she was going to go up into the office

tomorrow and lie and tell them a whole bunch of stuff.

Cheryl Whatl Date
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Date: March 06, 2012

Statement of: Tania Carrigan

Subject: incident between iris Gonzaiez and Shirley Witherspoon

Tell me in your own words what happened last Thursday, March 1 between Shirley Witherspoon and Iris

Gonzalez,

I have no clue. I was standing behind them and I heard Shirley, I don't know what she said but she

raised her voice to Iris. Iris and Shirley play every night. I asked Shirley, what's going on over here and

Shirley said that Iris had ran off. Iris got off the line, I took her spot.

I ris went to Cheryl the breakout and I knew something was going nn by the expression on her fare

Cheryl came to the line to break out Shirley, but it wasn't time, Shirley told Cheryl that she had just got

there. Cheryl didn't say anything she just walked off.

I saw Iris going to the office and a few minutes later Cheryl came back and took Shirley's place and told

Shirley to go to the office.

Shirley came back and told me what she supposedly had said, which was that she had called Iris an MF.

Shirley told me that she didn't understand. why Iris said that, we play every day. I haven't heard them

cursing each other.

Cheryl and Shirley are supposedly seeing the same guy and there could be friction because of that. It is

Andrew Hickman, he is my cousin.

Iris walks around and talks to people when she is supposed to be tubbing off.

I have not heard anyone cursing at each other since I have been here, I have been here for 3 weeks.

4 ,..207,7)
Tania Carrigan Date
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Date: March 02, 2012

Statement of: iris Gonzalez

Subject: Incident with Shirley Witherspoon

Tell me in your own words what happened last night with Shirley Witherspoon.

This has been going on for over a month, I didn't say anything because I thought it would stop, but it

didn't.

Shirley gets mad all the time and cusses.

Right now we are having some problems on the line because we have a new operator and they are

training a new packer too. I was doing rework and Shirley started hollering and motionine to me to

come over to the line where the packers were and I went over there. As soon as I walked up she started

cursing me, I do understand some curse words and she called me a Mother Fucker. I couldn't take this

anymore, I went and found find Luis (Banda) and I told Luis what happened.

Luis took me to the office with Robert and Charles and started asking me what happened and told him

about the lady bothering me and calling me a Mother Fucker.

She has cussed me before. I can't understand a lot of English but I do know some of the cuss words.

A while back she made me cry because she was cussing me.

Sometimes she won't help me with the tubs and I am pregnant. It is not right for her to cuss me. It

seems like it is always me she is picking on. I can tell she is being mean because she looks right at me

and she looks angry.

When she is acting like this she scares me and am even afraid that she will pick something up and

throw it at me.

,r475 Co/f/2/9ZZ z ...zes/z

I ris Gonzalez Date
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Date: March 06, 2012

Statement of: Rosendo Rodriguez

Subject: Incident between iris Gonzalez & Shiriey Witherspoon

Tell me in your own words what happened last Thursday, March 1 between Shirley Witherspoon and Iris

Gonzalez.

Actually, Iris and Shirley are on the back side and I am on the front, when they switch out they talk to

me. Iris told me she was tired of Shirley cursing her out. I said, really Shirley? She said yes. It was

Thursday night. She said Shirley called her an MF. Iris did go to the office.

When Shirley came out of the office I asked her, why are you.talking to Iris like that? Shirley said. she's

saying I called her an MF but I've never called her that.

I joked around with her and told her to quit trying to beat up on people, and she said she wasn't.

I did not hear any conversation between Iris and Shirley.

,03/0/.1E. 
sen o Rodriguez Date
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SOUTHERN
Termination Checklist Settlement

ti Privileged & Confidential

TERM!NATICN Urn BY _Se DATE: '17 -  I 1

A. Background Data

Employee  Employee q
Name Number

lase a MI

Title/Dept: (V)_,Oir— • 1.. illt .t WH 3 Shirt: an a
Supervisor: (iajth1/4-

Hire Date: in "'all -LCi Last Day Worked: OS-)f7-1 ) Term. Date: 0 8-21 II

fI (1,.}-r. Hourly

Check One: 1 ( ) Salaried Check One: L....r Reg. F/T ( ) Temp. FIT ) Seasonal

B. Termination Classification

1. ( ) RetireMent 5. ( ) Voluntary-Other Employment

2. ( ,)/ Discharge-Attendance 6. ( ) Voluntary-Quit With Notice

3. tv., Discharge-Rule/Policy Violation 7. ( ) Voluntary-Quit Without Notice

4. ( ) Other: (Explain) 8. ( ) Lay-Off

Remarks: A letaka,): 5 -- Pro-  ran; ihasIde enUirai)mest_i-
4 (n -,if)subord i nod-thr)

IY1:04LeA) ERA7c_kg..) AtilbratildeK. ,DR -2 6- i 1
Management Signature Tale Date

Supervisor - Collect Company Property From Employee Upon Separation A 1171..Vtb. 1? -0 4 ;Z0 P
Completed By Date

( ) Keys Turned In ( ) Yes ( ) No (,..41\1jA

( ) Confidential Information Returned ( ) Yes ( ) No (,,,,,„( ) Company Equipment Returned ( ) Yes ( ) No ( /A

( ) I . D. Cards Returned (V Yes ( ) No ( ) N/A

( ) Time Card Badge Returned ( VrYes ( ) No ( ) N/A

( ) Company Credit Cards Returned ( ) Yes ( ) No ( ‘142A

( ) Company Communication Equipment Returned ( ) Yes ( ) No ( f.j.e7A

( ) Uniforms Returned 4/Yes ( ) No ( ) N/A

C. Benefits Checklist d- ° 
1

•

(i..r. COBRA Eligibility - Yes If

( ) COBRA Eligibility - No

(vi" Voluntary Benefits - Yes

( ) Voluntary Benefits-No .- C, I .

Cafeteria Plan ( ) Y

Completed By Dete

Yes, forward Information to carrier.

„gy a5-- &TTip. ont5
Medical ( LKYes ( ) yo
Dental ( ) Yes ( lorNo

D. Settlement Checklist

1. Employee Cordplod Ey Data

{ ) Unpaid Compensation Due Employee $

( ) Vacation Due Employee (Earned but not used)

hours @ $ per hour= $

Other (Explain): $

eer-L-40, i * 1°3
ii# . li 4124056
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SOUTHERN
Terriliaation CheeklistSeitl6ment

Privileged &Confidential

46tiviiriatiON.'kero
A. .Bic'keroundbata
_. . .
., Employee l• .• '.----,.. 

. _

:.:',Naine• ,' ,' 
fl,s. " Employee'
.•••• Number

. . ..., ,,

,  ,  Title/Dept: ../S roxisk-k- th;," .1:f rit•li,' ' 7 fi -es.4 ,,  Sill.

, itt ,e. 14 .:.SOPervisor: 1->. j
t .

,;,4 .  Din; Worked: • ;16 A .' / - ,9 -- Term. Date: , • j',P -- ..f-iiie'Dati. ;4' / (/' ,,fir.  i ,P ,last
'.

I• .. .... • I i.". 14..chiriY1 .r i
Cheek One:1 , .',( .) Salaried JCliedi One:.

• . .
- ..:'  (4- Re;. FiT .. - .Ternp,..F/T ( I) Seasonal ;

ii: . .:TerrnIriationlchasitfltation •  .. . .

1. .( ) . ;Retirement •   - 5. '( ' ) ifokintarY•bdier Employment

2: ( )  Discharge-Attendance 6. ( ) Voluntary-Quit With"Notice

3. ( Discharge-Rule/Policy Violation 7. ( ) Voluntary-Quit Without Notice

4. ( ) Other: (Explain) . , B. ( ) Lay-Off

Remarks: 2-"dt Lio Li,: . 6 -te ,( <7.0-0,.., P-... e.,:; c,,,p.,1/40 .0 -if . x ifCi;.ii •

• .

Mk AM

Supervisor - C011ett CoMpany Oroperty FroitcErnployee-UpOriSe-Patetioh ' • Y. 7/Cc
, . 

'Dato' . •

....

( ) Keys Turned In • (• ) Yea ( ) NO ( :)fN/A... ,
( ) Confidential Information Retutned • ( ) Yes ( )No ( )-iii/A:'

( ) Company Equipment Returned ( ) Yes I ) No ( )N/A

( ) Lb_ Cards Returned ( •'•}YeS ( )•NO ( ) ki4. ,
( ) Time Card Badge Returned .' . ''(. ''')/e5 ( ) No ( ) N/A '

( ) • Cornpany Credit- Cards Returned • r,( ) Yes • ( ) No ( } WA .,... ...
( ) Crimpany CominunlcatIon Equipment:Returri d . I ) Yes ( ) No ( )10t. -
( ) UniforMi Returned i .,...).-res ( ..)..No ( ) hiTA ' • :''', - '

• • " - ...,- ,

C. Benefits Checklist l 4 ..,,
 71A tit

,
. -_,—

Dots/ c
%-.-

COBRA Eligibility- Yes 1f Yes, forward Information to carrier.

( ) COBRA Eligibility • No

( ) Voluntary Benefits - Yes medical ( i Yes ( ) No

( j,,,.., Voluntary Benefits • No Dental ( ) Yes ( -)i No

Cafeteria Plan ( ) Yes

D. Settlement Checklist / /#/' /.,.. ,, „_,.(.  ./"--
.1. EmplOyee ,f-uiriiitkcar

( ) Unpaid Compensation Due Employee 5

( ) Vacation Due Employee (Earned but not used)
hours @ S per hour =

( ) Other (Explain):

5
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SOUTHERN
Termihation Chekiist:Settlemerit

Privileged & Confidential

rERMINATION KEY'D BY: OA*: e/sEsk=
Data

Employee Employee

- :1.10;i4 .. .ci=4:,-t$ ,_' .8.ii: /.e. • ' • Number
• : , - ti.OR Simi , MI

. •

. ... . • • ' ... • . : 1

Title/Dept:.::'.. bb0t:::' .: '1e . ' 
. Shift!: .

.7....5(iPeitylior.: ', .: .:- ,- .1 • :. .• 
.

•
. . • • • . , ... 7, . •

Hire Date. • ...1,e, I:xi i ... .. -.6 .. . ' Worked:'- .6e7 /jam' :1- iii. Date: cA4.94 -

ilea One:
( --1 Hourly '

( ) Salaried Check Oriel- ( --r Reg. F/T ( ) Temp. F fr ( ' . J.' * ,f, ' ,:. ids. oriag F.

. Termination Classifies 'en

1, ( ) Retirement 5. ( ) Voluntary-Other Employment °

2. ( ) __, Discharge-Attendance 6. ( ) Voluntary-Quit With Notice

3. ( „.).--- •'Dikharge-Ruleirolley A6164161 ': .7. ( 1 VbruntaryLQuit•WithoUt'Notice

4; ( ) 'Diller: tExplairi) ' • ' .• ..P.' ( •-) • •14.)'Ciff ' •

Rentarki:.•:•:'. /.0.4.* v144.4s4 v  4 : ''Lied,::..iii5:..,46 e ...;y• .6. ...e,„4,- ...:J-:-• • • • .e"7i •

...4/-2.

" iu.,-,age,n-zpeS1 Tnie TAU

Supervisor - Collect Company Property From Employee Upon Separation 
Cafe* liy One • ..

.

( ) Keys Turned In ( ) Yes ( • ) No ( ),N/p,

( 3 Confidential Inforthation Returned ( ) Yes ( .) No ( ) N/A -

.4 .3 tompany'EqUipmerit-Returned 1 0Yes I f No ( ) NM :

• ( ...)-- 111). Cards-Returned .. - { .-res ( ) No ( 3 N/A

( er Time Card ;Badge-Returned . , ( •-r es ( ) No ( )'N/A

( ) Comp-any Credit Cards Returned  ( ) Yes ( ) No ( ) N/A

( ) Corripany Communication Equipment Returned g ) Yes ( ) No ( ) N/A

(....-.re Uniforms Returned ( .1-Yes ( ) No ( ) N/A

C. Benefits Checklist /1 •,,... ,-

Cafeteria

Backem 

Plan

und

One

( ) COBRA Eligibility - Yes If Yes, forward information tc carrier.

( ) COBRA Eligibility - No

( ) voluntzry Benefits - Yes Medical ( ) Yes ( ) No

( ) Voluntary Benefits - No Dental ( ) Yes ( ) No

( j Yes
D. Settlement Checklist

•--.-/" -('--, ' 4 V

1- Employee 7 
i  ca,,ailcid By D e

1 1 Unpaid Compensation Due Employee $

( ) Vacation Due Employee. (Earned but not used)

hours @ $ per hour -. $

( ) Other (Explain):

000557



erriiriation.ch. ektis.C5.0t t_iemep

tlfgi +4- ED D:B

3(4

•i.., iv -glarViirraTfiata,.- o-:,1, :i;5:67:-;*--;-,..7;374-W.4q.:,..-. ,.:;;-. .-j2;--4;14,- ,:' --t, ,:.-,,.- -..1,7,-,..& , ..7;:lx.t.I.,.. , ,.., - -
...., 

-
..4.-. 

- 0 - . .- .i. ,.,.,r -- .4,-64'.--tg-A. - --' -,

.-""rr.:.-;.-

... ..• ,''''deNsiair,..4r.r- ., , , 
_ t 0.1 • 0 1 ...,!:. 

/ / .+440.:. .4 "A)Ait.Lie,, ,...... f.."--47,5- Nj •:atiWZ‘ Z177 0 •,..-,---.,
-.i.l..4-•: .-,.f:t,. -A...,-;1,9 . - . . -,ex-,i,,,,,,,,;,.-,.c,..1,,,,,,- ,..,...,..;;:.--*,..7E04...:: „--:'4-.-1.-.. :.;.1.:,':,:..,--,.tiit; . 4:L - ' s.,.," 1 W",m-"- ,r---- • 4--,- ----<.-, ..• -"" vf(-0-f "'"" ---,..

..%., ,At;s,:
_,,Api,-----4--, , t.:, -:N0--...r.,-.. Y.-..t.7r..„.44-- -4.N.,- -.*.'..:  - 7 .o...7-qt .....,1,-t1. .... ',4-, ...44,7rT g.",..,:%,' ,,_.... .', ".-4,.,.7 ,....3----,

"Ilitl-el.EWfi AWr 47,e, 4"- 7e.;e414 Vff  :,-,% .- ,,,,i4iM1:- 4:=;,,,,A,'.: 1 13;"? ..I '.-''''

.T-;,,..g .7.‘:,... ,, , ,
".-7--•.• :.

4•"4.far -..-",$:4-0:----- 40,--.,, •  ,.  a - _,,,..„ er7,76T 4.1a.,.w,,,.E, - ••,-,1,_...Pv...,v,,,,,,,,
x- -..-'‘,-..,,. . .-0:sr-okt- - - , .,..-,,,,4„-,,,,,.,,,, upewiso r A . i' -.-  '"40--- ..ifi:itzi,.1 -..te ., ;:-;', 1.4' ''- "'",elret;,,,- -••

......

4
.. F"•%.Tr.- t••••,

ti

.• wir...:--•,-,..srnk ;,•-•1 -...,-9F9 .Z. - ,-77C4,- gi4, ..,,,,,:,,,,,,, - , !.f...-  K-'4,7,-*: •  .,,,,i4,1,-",.._,, ",-r,:27.71rW.-4.4-.1.„.. , ,rf.,, ., ,---L-.Al•-.."'• 44 -..„0-rn. ,-z
......•..;... / "•-• • ,••••••i).-. • ' .1 • 7 _.,-04t ..„,-,•"'` .,-, 
Worked 
 ,,,,74,2.• ..1 ,..05, ,--,,,,-,_.,o.. ,,,/ .„... ....4-_. : ..„,r, -44.it e.kag • shwa  ,e,r,..n. kr...„-ez; ,,,...2 •p:;I:eMua F4,,-77--. •:',q,. - .,t4„.z."" •42-45-••rrr...... .„.. ,w,s•-:•-st. .-..5,,,,... .4.,•-••,.3•51,11.: •,1i.z.,-i.7.41.4,..-„- ---_.;:iii,:it e, •,̀---.4•,,,,, - -,,--'.44': ar;.,--..4" ....4,41- -0:.
 

Kivr-,----.*--..;--w•-zc","? 'Z'lli-i 7.,,,e,,I ,V- -'4,41,-A:1
,,,...••
4----W,-1
SA,

*.

.ki,i•
- e .,CIA.,_,

OU

a atiml _

riF.
"`,4.,•=-,ZE:Y_F:.

'L 5L ......,
. t.g.f..,....._ .....-;ir,:,.:79 : . ;"9.,. it,,_ '''t.t,,,,Z,W.."11.,k4: ". V.I.TAct ...1,,,.„-tI, , ... ..e V •-,,,...cr-- ------ 23,47,71-, *Sz,4,35- 4 -''-' -N: ...' --,e1-'-,,,,- -,thaa-aelff/.4)501.-'72• --4.-..'"4.1 ern01,F,X- -4--•-A- as-onal,

.-:,;

_ __Teeig06,47 ,,,,,,:&,--I.-,4
r1M-1=:3Eft7.rif fl?.01125....t.r ......,,,T=6,1•P,,,-, leol..

.1,,
ql..1:gar.a..Wer.St--_...--",..,:at,7e:

 s- rp L....1,9 -,`" .. 41grT- itlre-gi'F/AtlaMS7X.Vglpti. --7.(Fgal,, -.:j• II r • •• ..-n'" •fals, 4e,..4,-;

A

wr

'No

' -.:21,F"''''. •••. ..... --a -,..7,0-W!,%,iii..-, ,,.47....,,. t,.1.:.,‘ E., _,v:7,
, —aff;N taticw, ....-A4'"' ...1 ;.. -.........„ ",--i•,,,..i. Re rement :il _ e. 5.„... ,... ;11,..* lu ,ritaryrOtnerrEiiiplOVrreetitOr • , .-iz,e.t -.,,, .i.,„

"%••••• ,l,fr.trrfA.4%:‘,„TtVALAIkle•rV ',0-4,,r-,.
' Fof •e ‘.

,,
.- :',.• 1)) at-g A • an ,. '6 Vo uma 4c/i NitnI,Votice?-g•A • • . 443,

- ... tt/44; „, 
-Is-ce,...44-e,.̂ .•::',-,::,741-,.vit.44.

41rty4,-. ....-o•-,
',Aisi.Pr,

----41__Dfseharge•R le-/RcilLcr_..,Q MID&  -:-.,-41;*( - -,.....4-,...., - . - un/arVCIOrtAlwrittollIt
 Ot ri- •Palain) •,fiacsic",: -:. 1 .. 

., ,,,,,,,,e0_,,..7„,.,,,,,,-  •I', ..., 14. :•.” ...,t- a Ix,: , -taio.: -47, 4,,., . _,l''''''A,,:,.-..i, k,...,,st , •- t. .„ -:-.,--, .„. -,-...-- .....6, - , , i.,... ,.....• ,•,--F,,,,5,,,,,,,,-,, .  ›-T4r• ,...  -t, .-...., ' ;'74VS,G•*:1-10ee:;1 • ..„.
W 

     1.: :...  4,7 Tigs....Igt,.' ,-... s ._  • -4...' '''' Pf* Rema 'e- ,---. usrl-,...4 ;" 14.7Pft-T-' ...-42g •4,-- .7 ,, . . .., Cr.t... - 4r-txrii,,Vi-....- -

,...yw,

.
..,
,,,

.C.- ....

, ,%'.4,.,-S 
-̀...1 00-5fri."...40UE:il,'*411.-̂ :01,ftr 7.7if1 47--", -;*ge..-"irlg:cTrZt!,.7,::11--,,,,- • wii,I. . 1"''' -̂4... .  "rn;2 !..,-• ..4' -_,,,,.....•"`"1,T,. .-*TiatviOr 5.,-,--. E4-:*-.Yai..?,1'N=4*7.X..W.;44 -,4-:,-,L,,I.,4 -_ .-r..:,...4.. .._ , • • -,-J-4.,, -,XXLM, --I'sl-.'n, ... 7",.... Wth•!14,' 4-7A,V-1:1-:,W.2f4,fgatili ,E,,:.,TAZZ-44-0.;14--g.F...--S,Vg,:i7,,-if...-1W4Witti27, '----1

q' , ,..,. : - - 7- 4.•a.4":,...-4-.......). --4-4-X.,..- ,..:,,4"..i...,:-. .;?0. -,..v-.A0. .--..WeZI.;,-,-,.,,,,,.. ..-sr.?i--Td.F,I.,
?"', .,027%

•t. _44-:',14,

. ,,,,y,-;F7,2 ` , :-
,44XcW ..-....,,Lp
''''','

gr;g:.,..2,02-::-.4.!"-r,- ,...t,..  -11,. - -W-• .. .454,N,7-e.,-. ., -.F 4 ....." ,.. -4,‘4,:ivir ,,,,. . ,-- ..,,,
A , ,,,. ‘,.-..:ej..:,. ..ti..pu:,--i: r,TV",_

;144:'''''
Zr, .-

';-,-.. '.'''-?•

.0. .
. ... ..,:-.''MTP• 4 .., T- e-:-.141;:t.- ' - -.,"' ‘, r'', ....

•,-rf .
-,.. -',7e•V''. .r'E'r^ce8knir*e• _.r =,. F.. m+•° ';;feta- . 111.-4 14:4:;e7tWire'

-..4.1- kz. -- 6,e', Mr.- 2ne.5
d
a rti! 1.V.: M.. ....--.W .-t-i,d1OtbiaN -. ,W4r,,,1 : _i

VI  ''',
..466-uNGq.-..1=x-r====-* ---&--- .V.4.A-M1.1.9,W

'.74'A.. " :." irinclitalCompan •Propprty.FromImplo eeOpon•Se araoon - 3.'n•- '' •'' ''" "TrettrV:"•!...-,;If
'.•,, •

, •  "- 44TP4,•-,,--- " ,-.. ' 
'''st44..-Q--• ,,,, ,,s„.

" 'c-01,6.6 'A'61.1"- -. -:,-!-•••'•=*2.•!-rareZ4'. •64,. :I,
! '''''
::...?.,...

4,--->

_•  -„..o. ,.*•-•:-.. ..• . . ,„,?:, • . , ' - -t----•'4 *.k .- .„,.... ,..Z..., -,:--' .,,,.---- +,.'144f...... '',, ';'''"-70-A-;;0- r ,,, yv-1r,Ce..:,,,i,s,.. ,-- .0.,0. v ....*. .. - . .,(reg.. -711,..-, ___,EP,,...'i-  ,. -, "-'A.T,-'c=r-2-T-A",yapt • ,---,- %,..,..-:,
-"'''''*• -•,5*47'A. --:,tfr4,;alre--..- ''''' ti,;)-Y.-K"i",.7.... %""K- med n 11440v- 'r -.41eg,-V44.5,---v- -.---''''. Nqyes '.s ,,:WIT4o1.---41.10A, ..-_,/ --VIYA'"e/V- vi•e-te' ,-6:1,,,rei tsi,s... r,..,'1;"-, .--,!-- -:

Co deritial3In orrnation -Returned -4"-t'74-1vi?-4•s, -z• Fitt •(..:§-)M8?- 4-$Y ' tli-A,- T. -e--- '

W:,,-,41
'0

ig'.4g!:
- !

an ,
-4- - itr.....M-102:nommett v to•att ,r-,. ... raiLe,s7,..-.   ,--.' -.h-̀1'.

z•PITT,,A.,-TriXf'7- . mpnrEqmpment'Retpcned .. ' , '"-5•r.g.,. No ..-, .....
•E-r•'.4% ---•• •.r-7- ' .-. 1...krir.'- ,,-*_ 4-.“ --"-- ..‘-"'''' '.- - ,-1.- '• -k  , :,D -Card etotned -',4•-e- 4••4411. • ?•,.-1, -i?,:• -. .--r,-" -• ^it -;Y. t,  t,42.49 v7 N/A.

.
,-„,*-•••"-

{ter` .i't" •-1-7 ”4•7'k• 41s.r:57,,,meea Sadge.Re urned!..••,-,-•z•-•..,..- . 1 .-k•:,..,- 7-- ;,,,, e'la''.-'•?--dlitiS1 • 7.t,1 A c'..t etrzz:-4
 
--• ''''

s.„-, ',R., ...• -•,,,  .. ' . ,::.e..;,' " .Ae. V,. il4 .T.Z. 4,, '...,..i

t.• -Torn., ..edlt.4,Ca • RetUmed -- •OrMr' ...4. ,-• (g. - e 1:10.5-14git .-4044,.,b,k-Vr.--4. ;.i..,. ,,,..
P•fil-U.,,,....

s-r er

_...,
a ,-,-- • ,'74'.:‘, • - . • ‘ _..-- ..,-.,

•V.5••=',. . 0- v r rnpany466mmUnKattonEquipmeritRe ed -,:,4-Y-: , 4,,..--44:. '',-1',--tritA•44-.-`,.•-•'-..itmt-_.,0,, .1„.„, ,,,,,.. w._
--d-443?-" ? '.-"4`''''"e4V-7:'1/41 ml 

..,,,.... 4 -'.Z. .̂1.',Z.''-i' k-4'1 -s 1.1 11
 to

. - R orms* e me - ..c•-m'441, - --40,•-•(-44.7., :- • s -----'2, )1N/A:7-,: •
1,..t -r;-.ce, ,,,I.,- ,!.17,-V•t -2,54 ..7.•!Sur. r-4.•••-:K:....... ,-.4tze. r..:,..-- „_,,,,- -.--4, •.? . - --,... 44,1' 1-4 :.

-,-.

.--
,-„- - 13-ere rs-treEli i V '--- -" v--, -4••• 1014 .,. ..7 "--t4'**40‘t441-: ;• srVIMft*7."Vma

 ~

f:."-ii.„VrAffl
01?•,....dgV-A, -Pc:4•5,re'--;1,4--0' %‘;17 -'1•.':5,,,, ,.. ?,?,-,„ti..7•••:2 -,-.?ri?.,cti:,- - 441;
•"---sits---- -:,,-•'?-5- -.44,--,‘- ,i-.4 .1. ----- , 1 ,••i -:nitir

-'''.1'.."- ?'-g-"-cl4. 
4,T

i

..,- ..,„. -.4.„ ••-•,(.b.w.---. • _ --•••••-R--- ..Z,7,, . ,,,, 
.--s•  4,-...14,.. 4... ke.2.. '...47firr7.4.''''''' .5-`` `.X.. ,---'4-44....:,...„--......;

' ' ;4. t 4•11:COBR-kEltgni:mi ,-:4-Yes,•.wtw;_,, , Yesijorwarpnforrnatronft&-carre'r -,,,,, 4-3. - --. - .... -. -. - : •Wkri z,i- 
;2GOBRAdirgiblititY4N420 . ..... . 0 .. '.4".7,-,,:4„. ...t,p-.4,,z,,, .'

..-
,_ . A...5. ..

-̂ iq.s.--,... .4,-.• :,1, .... - ---E,.---, ,-;:,<., ,.._
-4 - ,..,

.._
,-- , •••,--- .._- Volunt*-76enefitt'rNeTt="4.:V- thca

ILLIr'-- ,„
'-.'.r'.-.•I' '''.›

....,,
e----, ---,- -'-''''''' -Sio -A`‘vP-k4t'r ,•:". .*•'.a.N• *tt-i•-sH ..VOldritaryBenerrtsF_Nca,'?-44-44. Ii-V  -_,-4-ti,4a4.4'.._, --nr",m-7,-f6-0; '-',',;- ';',.-'7,','"4.4- "'""- 4"•-- -, -''

•-*,?': ,
„.....,?:.,,. ..•.1-i-,52•,,z?„__
1:;'4, ..-1 -, a- - --:, . ...., "...fr.:, ..,,- 7•

i•„-.,c, - 4•-• ,,, F4,

•-•- 151:--ttlegiiirheckirif:::‘:

,...--. -'444-Rw,,c'74• 1:,.4
. ...t-T ., "'' •?•'.4-

IFmploy
±.-
eect

•‘.4-•

--..!-.. ----
-...4,4*,?„e-

•,.' r,---..., ”

.......-.----, fn tOMpertSattOO DUE! Employ,
,•44-.x!;;,-••s.,..,,f •

- )Vacation.Due4zniV e-(E.:,11:9ed bu ? ci
. , ,... Pe hqucr: ilt. : ,,....-..':•..,  

,ts'.."

ti-... k41.-.57:7.,-... - _ -•. .-!.;;' -'';.." ' - ' -
4, .4,.'ett:,..44.7.1"...12.giirra-svi,-;,;:p.,,-.0: -,tr: ' 1-,:

000558



Termination Classification:

Retirement

Discharge-Attendance
Discharge Rule/Policy Violation

4 { .) Other (Explain)
r .

• •

.

;:,.s•i •,,,-.:.:.,TJr..:''-i;1'.l 

:

.

l
.

.

e
O lffderil, 

b5,.:.:,•-." 

..-1'.:,(.i,;,•0f',:•'.o':.„.: 

',

.-'.':.•rm':.v„"-. 
 

:•..'--.,,..' :- 

...1

.
f

,

•

,
.

..;

.

.
•

,

l
.

!

.

-

;

i

;'

.

-,

. 

.
.0

„

:

:

-

et
'.:. i.

.:
.: 

i2;-:-:•

-?
• 

•.
d

company

Cards

Badge  
.
TPan .:e)Iiiit7dSFirn

Company  Equipment
-., 

Returned, .Uniforms 
)TVr1TK, .

„2:---

Termie6tiortChecklist Settleibent
PrivilegecV&Confidential •

,
•_TERMINADONKEY'D By: .. 

Voluntary thei--EtnOlOyment
Voluntary Quit.With Notice
VOlunt -

Yes.

DATE: •

T.'cOcfRA-:Eligibility Yes-.
:, COBRA Eligibility- No

( VOluntary Benefits-Nes. ,
) Voluntary Benefits - No

Cafeteria Plan ( ) Yes

If Yes :forward information to'carrier:

Medical

Dental

( &-) 'es ( ) No
•( es  ( ) No

Cornpk,tPd By Be

.Settlement Checklist

arlPloyee

) :tinpaio Compensation Due Employee
( ) • VacitionDUe EmploYealEarnedtut not used)
 hours•@$ per hour =

(1-"<pther (Explain):

___<;<;20. q97 • PCje• C(--i 40'6 /14.e.Ofteg,6 
Co /0 

.{P 
Completed By . •

///"1 

Date 

000559



sr

- . 
eicker4irridsata

Employee.' -•••-• •

Titlen.•• •

Supervisor:

SOUTHERN
Termination Checklist:Settlement

Privileged & Confidenfiel

, bleA,4 -4) 

Hire"Date: /  Last Day Worked:

- . • ,Hourly I

Check Orie'.'s, .1 • '-_Salaried ChecleOnei

.11

-/ YZLt46'' 

*Fifitv161 ATIO6IKEY;O SY;

EinplOcree-,
  :Ndrritiej •
• ...

Shirt

( t.)1- Tteg.-F/T Ternp.•F/T I Seasonal

..ffetifestien'i ; • • ( ) • --:itolUritary 4-.) the? E.inPloyrriint.

•• :•• -,Discheige-AttiritfariCe .;.•  • 5. ( ) * VOluntarY'Quff With Notice

;•). " 7. I yoluntary-(licit Wthout Notice

4. ( )' Others• . 8.. ( ) • :1:ay,.Off• 
• ••

Doe

Superilsor 2Ccillect DcMiPanY PtopertyFrOm Employee Upon Separation ,?c:2 •

CD.liemdfly Date

..1 keierti,inei.i • • - '44 .1, ) LO-rt9A

( ) Confidential inforrriation Returned 4 1 Yes I No ( d-14/A
( ) Company Equipment Returned ( ) Yes ) No ( ,A•tri/A

( I.D. Cards Returned • Yes 1,-1"No I ) N/A

{ ) Time•Card Badge Returned ( .( .)N A

4 ) COMpany'Credit Cards Returned ) Yes )No ( A

1- 4 Company Communication Equipment Returned ( Yes ( A

( .} 'Uniform's Returned ( 1)00Ers No ( ) N/A

C. lenefitS ghetkiist•

(""<". COBRA Eligibility - Yes
( 1 COBRA Eligibility • No

( ) Voluntary Benefits - Yes

Voluntary Benefits No

If Yes, forward information to carrier.

J.p„._ f()6iti,
mgenday ,Otte

Cafeteria Plan ( } Yes

Medical
Dental

(41;96 I 1 No

(,)//Yes ) No

D, Settlement Cheddrg

1. Employee

( ) Unpaid Compensation Due Employee

( ) Vacation Due gmployeii (Earned but no ,;seed}

/Tr'? hours @ $ r. i, J per hour
Other (Exp

_e..0.0(exiLL 
CompieutiSy Dire

N  

000560



SOUTHE,RN

F.)711cgrouncl

Eniptc;yee

• Name

incvDept-;

iperV Or 

a'0

FzQ ,z)  kr.

CMack'llYnet

rel rtimatiori CoissificbtiOrt 

1. ( ) R4tirement

2. ( ) Disc hare-Attoriclance

3 Discharge Rude/Policy Violation

4- ) Otnec (Explain)

ion Checklist Sattlerrient

& Confidential

OA NATION KI,I-"() DATE".
: -

Eiuniber
Lir

Vefontffy-Other E mployment

Voluntary-Ont With Notice

Volialtary-Quit Withnut Notice

Lay-Off

fpapeonsor - Collect Company Property .From Employee Upon SeparatI9P

Keys Tamed in

Confidential information ft

c'prnpaily

I

Cc)pirsony Cmti t t.'att15...f

corcit)*ITCoitli')0,.tat

fits Checklist •
, • +

e

COBRA Eligibility`- (4o

•( ) Voluiitaty Senefits. --Ye

Voltintary Benefits- No

C.aleterla Plan i )Yes

Settlement Checklist

Employee  Ayil-

( ) Unpaid Compensation Due Employee

( ) Vacation Due Employee (Earned but not used)

,:hours @  pet hour 

( Other- (Explain):

urned

Yes, fbiYAzi Into c e

Depta.

1
). yes ( -1N0

1

( ) N/A

) N/A

7/1)1 A

000561



SOUTHERN
Termination Checklist Settlement

Privileged & Confidential

ClTERMINATION C 0 BR q0-11 DATE: .

A., .:f5c-trii:Oiiiid.Data .

Employee r..,./... -
 Numiler ILI 0 -,3j.1)54.

Employee . • : :
Nai-f,i!..,- ••;

.

,... .

-..ri le/D

....-

ttaSIY so
• ..4.

1 .
p- egate:tr.:

''.;47.
.,!..t'r

,,t: Ck Pild;_.

j

0

- . -

310.'g . agaCe-:'_.  .- Shift:'

'.'. '

' 
(t2- ''.:-...: 1--Ci-) 

' -
, ., :AM -

l •
,

r. q
, •
till ),-,

...
Ctlecx .Check One

.
Worked:. • '05- °I 1 

. .. .. : , -- .:
Teriri. Date: 01.•• Ckg•--cepi

• .'...,...7*...., i.;%• "i :.
.. -. .

r--.--  , . Hourly
14 .f.,

''' i  5Alane
.. t.

; 
Reg,:F/T ' emp.FIT . , ' 'Seisdnal..

.•-• iVAifatroValIffidaiM. 4- , . , •li • . e-- • . - ,,,. .),_ • !. , , -.'., .. -• :. :.  .- -
,  - Voli:i•-iftary--12ittie(Enprsi:Vijient

••• ,  (:, j i V-plu`n-ipiY:tinit 14fitii•Niat)0..   ..

n; - ...v.0.1yritOy:-CAttt VyittibytiNOtic 
' ' • Lay-Off - -• •,.. 

'''' 
_ •

. 
. '.,  ,.., ._,. .,.. ... ,4_,..k.viA. , _ 4,

P.4"--. It I

-

3;

-!'-'
-

-:.-
:.

-- ---,,,T;
-`,„.R'etireinenti

.,. -2 --) •
1. 9 , •

1... *,
',:. ..,,, . .,.

• ,

zt..,-77--A-q7:x-fir: „ ,

iikPli'`al'iaft4iSiapce, , i•
gi di-ragiiifeA'fi.4.‘iiebIcA3,::''', .?  '

r--;.t.PP,1„ — --iv. •;---r. •,•'•, ` .:
IIP'111?r 4

6-'N . Jt 
I,

, ,• 3,.:J16,i-' ,!4 42•.).4=7,2.,.,,.. ow wbe.- •'• 

,.:.:.,

., ...0.4- ,,
4,.121144 • .. .---7;,:::?. .. 7..1:-..,.4,•‘,. . . .: , - . • '. ,. . ._ i : • (,,,,V e::,:94i,?,,,J-.,pa.,,.tp

.

., 0 ,,ta.n.;an.iiiii.eictStifipire ,,„1”; ,.„ ., ,-; _ -..:5'..,:.::::•'-' tl "'' . , .. '",":',?., , tir....„: :-; •.:
• at,'-,.--?.3- 1,'_ -4.V L,:kr 7.4 ••,-,•!g,.. i - - ,  ,„ • ,•

SVP5tt.V67'r6i1RrCIACAWriiiieiy- Y4ii:k..0p1,411,qi. .., - ,T  ,,, -.,.
,:— • —r:.. ,-.•',=k6-. 

..'' :('••••-v4—  . Turned ' "- . ii:.,...'...rl

 

i

. om 
'̀' ',.. • 'Confidential -Infonmatton Returned -.,

'- -'"'"i'..... ...4-N.-,.."'..-1.,.`'i,',',
Compagit ifiiii riientfleturited•-•
1.D:,C.ard5,Retunlgq,';., :.

Tinie CaTcrBioed Returned

:4  r .0y)ppnyfredit Cards Returned, 

''.!-- artipitiY,:coppqriicatioty'410ipp5pt Returned
,.. iii-iif6rriii:ke04i6e' ' " - --.`,".: .

----:-• ' ' -.,!;:.• ''''.'1'-c:.• ....-'''''' -

Up§i, SeFaiq n a-- ctiiA:,v:y:in;--9.4/1mitaz80::,,L.,-- , f*e. 'ii

_ ,.
 ( :)6; .: No 4411•.' "k-,

' i_ki:Sil'i-- .),N  (1.i'--:."017;A7.
f,Y0  No• -rC•4.4.0.tek•':.:...,.•  .. -

, t.,..?+YeS: N4 , ("S" ) WA' .,.....
 (. i.„)-Y.es, r • ; N/A.. . -..-:.-. •   No ) . ,  .. ::

  .( );Yes  • No N/A •'...--;

' ( ) Y6 - ( .:)'l'fc? ''. • ;.1,',.. -'-0.//N.:-

.::•":' • es ( ),NO ' ' ( -i ) OA -..

C. •-benefitsCITOCklit'li '
-, ..

kQ5,-.0 - .-''a._'•11' 

4 I, .
, -

-,- 
COBRA

_

. EPRibilitY - Yes • ' . ..   
, COBRA  - No

- .bliiittpry. Benefits:- Yes -.
(-  ) -. Voluntary Benefits - No

-,. cpf6teii fyan:„  ( ) Yet

-ez'ai;le'Yd By ' '' : ZEI'L!.. ..,

tf Yes,- forward Information to carrier..

Medical - • ( ' ) Yes
Dental ( ) Yes: ( No

•

D. S6'ttletrierif•Ctiesklist • -

Employee

(Earned but
hours @ $

.06-e.,,t_ -CL 9- to- k
tom/ co,1. Employee -tea ay •

$

Dare

( ) ynpaId Compensation Due

( 14Vacation Due Employee
/,1g

not used)

to go per hour= $ [3,q
( ) Other (Explain): $

000562



1/1212017 FW: Amended Charge in Southern 13akeries, 15-CA-170425 - West, Erin

FW: Amended Charge in Southern Bakeries, 15-CA-170425

Roy, Christopher

Thu 1/12/2017 1:28 PM

To:West, Erin <Iiin.West@nlrb.goy,; M,ohns, Linda <Linda.Mohns@nlrb.uoy,;

Christopher J. Roy
Officer in Charge

National Labor Relations Board
Subregion 26
80 Monroe Avenue, Suite 350
Memphis, TN 38103

(901) 425-7236

From: Campbell, Stacie
Sent: Thursday, September 22, 2016 11:56 AM

To: Swider, David <dswlder@boselew.com>; Rau, Jacqueline N. <Jacqueline.Rau@nirb.gov>; Perry, Sandra <5Perry@boselaw.com>

Subject: RE: Amended Charge in Southern Bakeries, 15-CA-17042S

HI Mr. SwIder. Please see the following language from the Casehandling manual:

10052.7: Although the charging party should be asked to specify the allegations of the charge and the facts in support of them, many Individual

charging parties and others do not possess the knowledge or expertise to identify all possible Issues. While the Board agent must remain neutral and

not be an advocate for either party, the agent should provide assistance in identifying issues. In this regard, the Board agent should candidly apprise

the charging party of any potential Issues and provide the charging party an opportunity to amend the charge in a timely fashion, if necessary, in

order to pursue additional allegations.

Once again, as Jacqueline has previously stated, documents you provided during the investigation were not shown or given to the Charging Party or

the Union.

Thanks!

Stacie

From: SwIder, David
Sent Wednesday, September 21, 2016 2:13 PM

To: Rau, Jacqueline N. <Jacoueline.Rauf&nirb.gov>, Perry, Sandra <SPerrvffiboseiaw.corip

Cc Campbell, Stacie <5tacia.CamobellPn lr b.gov>

Subject: RE: Amended Charge In Southern Bakeries, 15-CA-17042S

Thank you, again, Ms. Rau.

I understand that you did not turn over our confidential personnel record to the union or the charging party. What 1 don't know is whether

you turned over the confidential information contained in that record to any third party.

Specifically, the internal personnel document we gave you during our attempt to cooperate with your investigation of the Marks-Briggs

charge showed that she was ineligible for re-hire. Since that document has never been shown or given to anyone else by the Company, nor has the

information in it ever been used against Ms. Marks-Briggs or conveyed to anyone other than the Board, ray question is whether you or anyone else

with the Board told the union or the charging party that our Internal document contained such information?

Given that such Information showed up in Ms. Marks-Briggs latest amended t/LP charge, we Just want to be sure that tire Board Is not

circuitously filing its own charges by passing on confidential information to unions or charging parties that would not otherwise have come to their

attention.

Thank you for your continuing cooperation in this matter. 
CocY

https://outlook.office365.corn/awariviewmodel=ReadMessageitern&ItemID=AAMIcAdcwN213MILJAWEyNzitNDBiNS05NOg3LWVJMTIwMTNmMmRmN... 1/4
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1/12/2017 FW: Amended Charge in Southern Bakeries, 15-CA-170425 West, Erin

Davc.

David L Swider
Bose McKinney & Evans !LP

111 Monument Circle 1 Suite 2700 I Indianapolis, Indiana 46204
DSwider@buelaw.com I P317-684-51611F317-223-0161 I C317-332-8664

Acsisfant Contort / Kathy L K.hhowf KKelthaw@basttlow.nam f P 317-584-5343 f F317-223-0343

From: Rau, Jacqueline N. fmailtchJacqueline.Rau(001r0.q0Y1
Sent: Wednesday, September 21, 2016 11:58 AM
To: Swider, David; Perry, Sandra
Cc: Campbell, Stacie
Subject RE: Amended Charge in Southern Bakeries, 15-CA-170425

I apologize Mr. Swider, but I don't understand your question. Your confidential Internal records never came into the hands of the union or
the charging party in this case,

The investigation in this matter followed the Casehandling Manual, and if you have any questions—as I mentioned before, you are always

welcome to call me.

hanks,

Jacqueline Rau

From: Swider, David frnai lto:dswIderPboselaw.comi
Sent: Wednesday, September 21, 2016 9:46 AM
To: Rau, Jacqueline N. claceueilrie.Rau I rb.gov>; Perry, Sandra <PerrvPbosela_w corn>
Cc: Ca mpbell, Stacia <Stacia.CamobellPillit,RoY>
Subject: RE: Amended Charge In Southern Bakeries, 15-CA-170425

dust following up, again, Ms. Rau. I know you have been very busy.

Before I take this matter further up the ladder, please respond to my question below. We continue to be very confused as to how

our confidential internal records somehow came into the hands of the union or charging party In this case.

Thank you,

Dave

David L Swider
Bose Mcl0nney & Evans LLP

111 Monument Circle I Suite 2700 I Indianapolis, Indiana 46204

DSwIdergThoselaw,coni I P 317-684-5161 I F 317-223-0161 I C 317-332-8664

Asststant Contact I Kathy L. Keishaw J adshow6boseawcont 1 P 317-584534.3 1 F317.273.0343

From: Swider, David
Sent Tuesday, September 06, 2016 1:02 PM

To: 'Rau, Jacqueline N.'; Perry, Sandra
fc C.ampoell, Soda
Subject: RE: Amended Charge In Southern Bakeries, 15-CA-170425

Ms., Rau,

Thank you for your prompt reply.

You have answered part of the question I posed. The other part relates to whether you or anyone else from the NLRB with

access to the personnel document at issue or the ineligibiljty-for-rehire informator contained in the document passed such

information on to either Ms. Marks Briggs or the union? I would be very grateful for a response to that question.

Thank you for your continuing cooperation.

Best regards,

Dave

https://outtook.oftice365.com/owa/?viewmodel=ReadMessageltem&ttemID=AAMIcADcwN213MjUzLWEyNzIttIDBINSOSNDo3LVVVIMT1wMTNmMmRmN... 2/4
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1/12/21317 FW: Amended Charge in Southern Bakeries, 15-CA-170425 - West, Erin

oavicit. Swider
Bose McKinney & Evans LIP

111 Monument Circle I Suite 2700 I Indianapolis, Indiana 46204

DSwider@boselaw.com I P 317-684-5161 I F 317-223-0151 I C317-332-8664

AssLitant Contact J XOttry L &Mow I ,Or4Isfroweboselaw.com I P 317-684-5343 / F 317-223-0343

From: Rau, Jacqueline N. rmailto:Jacquellne.RauffbnIrb,e0V1
Sent: Tuesday, September 06, 2016 11:30 AM
To: Swider, David; Perry, Sandra
Cc: Campbell, Stacla
Subject: RE: Amended Charge in Southern Bakeries, 15-CA-170425

Mr. Swider,

Thanks for your e-mall. As you know, we do not provide documentation to opposing parties during our investigation. !f I can
provide any other Information that would help in responding to the allegation--please feel free to contact me.

I am out of the office this afternoon, so if you need immediate assistance---please feel free to contact my supervisor

Resident Officer Stacie Campbell at 501-508-7091.

Thanks,

Jacqueline

From: Swider, David [ma i lto:dswiderPboselaw.coml
Sent: Friday, September 07, 2016 7:72 PM

To: R a u, Jacqueline N. <Jacoueline.Rauf@nlrb gov>; Perry, Sandra <SPerrviaboselaw.coM>
Cc: Campbell, Stacie <Stacra.Campbell@nlrb.goV>
Subject: RE: Amended Charge In Southern Bakeries, 15-CA-170425

Thank you, Ms. Rau.

I do have one question for you. The personnel file document that Indicates that Ms. Marks Briggs was ineligible for

rehire was given to you as part of your investigation. Did you or anyone else with access to that document with the agency

either give a copy of that document or that ineligibility-for-rehire information to either Ms.Marks Briggs or the union?

That would be Important agency procedure Information for us to have.

Best regards,

Dave

David L Swider'
Bose McKinney & Evans LLB

111 Monument Circle I Suite 27001 Indianapolis, Indiana 46204

D5widergthoselawcom I P 317-684-5161 I F 317-223-0161 I C 317-332-8664

Assistant Contact J Kathy L Keishow J KKekdiaweebosdarw.carn J P 317-604-5343 1 F317-223-0343

From: Rau, Jacqueline N. rmailto:Jaccrueline.Rau(Dniria.ciovi

Sent: Wednesday, August 31, 2016 6:08 PM

To: Perry, Sandra; &Wier, David
CC: Campbell, Stada
Subject: Amended Charge In Southern Bakeries, 15-CA-170425

Ms. Perry and Mr. Swider:

We received a tnird amended charge in Southern Bakeries today. The amended charge Includes the following

additional allegation: On or around March 4, 2016, the Employer marked Lorraine Marks Briggs Ineligible for rehire

In retaliation for her union activity and/or prior Board activity. Since you have already provided responsive

documentation on the employer's reason for Ms. Briggs' discharge, I am assuming that you do not Intend to provide

any additional evidence. If you wish to provide additional evidence responding to the new allegations, please do so

by September 8, 201g. If not, I will present to the case to the Regional Director with the evidence currently

provided.

If you have any questions, or wish to discuss the new allegation, please do not hesitate to contact me.

Thank you for your continued cooperation,

Jacqueline

https://outlook.affice365.corn/owartviewmodel=ReadMessageltem&IterniD=AAMkADcwN213MjUTLWEyNzItNDBiNSO5NDg3LWVIUT1wMTNImMrnRrriN... 3/4
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1/1/2017 FW: Amended Charge in Southern Bakeries, 15-CA-170425 - West, Erin

Jacqueline Rau
Field Attorney
National Labor Relations Board
Region is- Little Rock
425 West Capitol Ave, Suite 1615

Little Rock, AR 72201

(goi) 508-7092 • Please note toy phone number has changed

Fax: (5o1) 324-5009

This message and any attachments may contain legally privileged Of eUllEOCIII1U1 and are intended

enly for the individual or rritity ifed shove as the addressee. If you are not the addressee. or if this message

has been addressed to you in error, you are not authorized to read, copy, or distribute this message and any

attachments, and we ask that you please delete this message and attachments (including all copies) and notify the

sender. Delivery of this message and any attachments to any person other than the intended recipient(s) is not

intended in any way to waive confidentiality or a privilege. All personal messages express views only of the

individual sender, and may not be copied or distributed without this statement.

https://outfook.office365.com/owaPviewmodel=ReadMessageltern&Iteml0=AAMIcADewN213MjUzLWEyNzitNDBiNS05NDg3LWVIMTIwMTNmMmRmN.
.. 414
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or

Job Title

CATT GORY FOR DISCIPLIN/OiY ACTT.O4 L' trAfA VP 73

GROUP fi

Documented Verbal War iffng4toup B - Rule #1 Only

1st Written Warning

Discp Susp - One Day

Subject to Discharge

Temtination

SCIPLINARY ACTION FORM

OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related to an

employee's work performance or serve as documentation of immediate termination, when applicable_ 

Employee:

s

Lesk Name

partmenL

CROUP A

GROUP A

Rule Number

Date of Offense

Seeptinslon Date

3
Ruin Number

Date ot Offense

Stilt

MI

GROUP C I

 ATTENDANCE / ABSENTEEISM /TARDINESS

Written Warning - Documented

 I2nd Written Warning - Documented

 One (1) Day Susp - Documented  

Subject to Discharge

Step Cate

Group C Offense

Tardrises

Eatty

jAbsence

Role k 9

Date

Dale

I

EXPLIA THE ;.A.CTIS AND CIRCUAIBTA ES SURROUND** TIIIS ACTION' 

Use back of page and additional paper if needed If applicable, (1) Review PREVIOUS documented disciplinary action, (2) Explain THIS disciplinary action, then

CLea-L-kk (D't^)-0-3'ck-A4

3 am the NEXT disci .lira action if problem petpst.,  „.  

r" (--0"20VCC-V\I -.\4C;5)(2- enc-s3142-D V\12.2- 5A-1Z

\AND t iOS kAAD rePRI-‘2-12-01\41 a_S

c)2- 
(Ac6J-554 0_atkA

Th10 MOVE him 1)0461 dtectotilwitottltt

F-Anetwe$6 Euanalvtt  

Itlintiowni;u 

ittepeniiteux / Mikcaorr§tert

coAs

EMPLOYEE REFUSED TO SIGN

 Ititgri4,57

Revised. July 10, 2013
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8OUTHEPN
TM

Privileged and Confidential

LAST CllANCE AGREEMENT

Employee: Cheryl Muldrew

January 19, 2016

To: Cheryl Muldrew - Personnel File

From: Tony Hagood —Bread Line Manager

BACKGROUND 

On Thursday, January 14, 2016 you made comments to another employee and said "she didn't want you to come over and

whoop her butt." You verified that you did say that to Elisa Hernandez, but you claim that you were just "joking around

with her."

I asked you if you pushed the green rework tub with bread back at Elisa the same day and you originally told me that "it

was someone else, but didn't want to go there." Then later in the conversation you said "1 remember that situation and I

did slightly nudge it back toward that side and said it (the broke bread) needed to be worked on both sides."

Multiple employees claim that you often refer to some of the Hispanic ladies as "stupid" and "lazy" and that your body

language is harsh and threatening. This is a claim that you denied.

On. Friday, January 15, 2016 you were observed chewing on something by your Department Manager, Tony Hagood. You

were asked, "Do you have something in your mouth?" You responded, "Yes, you had sinuses and had a peppermint in your

mouth."

You were reminded about the Good Manufacturing Practices (GMPs) against eating out on the production floor. You said

"you understood and it would not happen again."

CONCLUSION

On January 18th, 2016 the formal investigation concluded. The findings of this investigation confirm that there was a

violation of company rules and policies. Specifically Group A; Rule 5, our policy on Workplace Violence and the policy

against Harassment, and Group B; Rule 3 and Rule 13:

Group A; Rule #5

Rule 5 states: Violation of the Company's policy concerning harassment, including sexual harassment,

lighting, provoking a fight, intimidation, use of threatening or profane language, or otherwise creating a

hostile ur unpleasant work environment.

Group A infractions are serious matters that often result in termination. These infractions are not all-

inclusive. Any conduct, which could interfere with or damage the business or reputation of the Company,

or otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including termination.

000575



8OUTIIE12N

Group B, Rule #3 and Rule #13

Rule 3 states: Eating or drinking (with the exception of company provided liquids) outside of production

or distribution facility break areas. Employees must use the break areas for meal consumption.

Rule 13 states: Failure to observe facility safety or good manufacturing rules.

Violation of the Company's policy concerning good manufacturing practices is a threat to consumer food safety

and violates safe quality food requirements.

Group B infractions result in discipline over a rolling twelve (12) month period; however, any infraction

may be considered on Its own facts, including the overall record of the employee in determining appropriate

disciplinary action. Our progressive disciplinary system for Group B infractions normally follows a three-

step process, which allows the employee sufficient opportunity to correct his/her conduct before discharge

occurs. The severity and frequency of the offense, however, may warrant escalation of the disciplinary

process, including immediate discharge, where applicable. All Group B infractions are combined for the

purposes of the three-step disciplinary process.

DECISION

After a management review of the facts surrounding the incidents and the seriousness of the rule violations, your behavior

calls for immediate discharge; however, management has considered all extenuating circumstances, including 15 years of

service and an otherwise clean service record. Management believes a "Last Chance Agreement" is more appropriate than

immediate discharge.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms and conditions of the

agreement. This Agreement will be in effect for the remainder of your career with the Company, any future violations of

Grow A or serious violations of Group B Rules, as solely determined by management, may result in immediate termination

of your employment.

This "Last Chance Agreement" will be placed in your personnel file.

000576



8OUTHEI3

If you do not agree with this decision, in accordance with our open door/complaint policy, you mayfile a written Complaint

(Appeal) within 5 days of this disciplinary action, which will be submitted to the Acting Director of Manufacturing, Mike

Nelson. Complaint forms are available in the Human Resources office or you may submit a letter which outlines your

complaint Ifynu submit a timely complaint, e meeting will be scheduled fgr discussion of the mutter.

This information has been covered with me.

.1Q /9(2 UMA.99) 
Date

Tony Ilagoik_Nrad e Manager

Eric MNie — Human Resources Manager

CC: Rickey G. Ledbetter

Dad—
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Privileged and Confidential

Discharge Document

Employee: Cheryl Muldrew

January 25, 2016

To: Cheryl Muldrew - Personnel File

From: Tony Hagood —Bread Line Manager

DACKGROUNP

On Tuesday January 19, 2016, while you were on suspension we met with you and a "Last Chance Agreement" was given

due to findings of creating a hostile work environment by your comments and actions to other employees. In the Last

Chance Agreement, which you signed, the policy against creating a hostile work environment and against workplace

violence was covered.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms and conditions of the

agreement. This Agreement will be in effect for the remainder of your career with the Company, any future violations of

Group A or serious violations of Group B Rules as solely determined by management, may result in immediate termination

of your employment.

On Tuesday evening an employee reported to Tony Hagood - Bread Line Manager that you had been on the production

floor making retaliatory and threatening comments and discussing the confidential situation from the previous week. Tony

contacted Eric McNiel — HR Manager to discuss what actions needed to be taken. You were suspended again when you

returned to work on Thursday January 21, 2016 so the formal investigation could be conducted.

Employees were interviewed and confidential statements were taken.

CQNCLUSION 

On January 25, 2016 the formal investigation concluded. The findings of this investigation confirm that there was a

violation of company rules and policies. Specifically Group A; Rule 5 and the policy on Workplace Violence:

Group A, Rule #5

Rule 5 states: Violation of the Company's policy concerning harassment, including sexual harassment,

fighting, provoking a fight, intimidation, use of threatening or profane language, or otherwise creating a

hostile or unpleasant work environment.

Group A infractions arc serious matters that ufien result in termination. These Infractions are not all-

inclusive. Any conduct, which could interfere with or damage the business or reputation of the Company,

or otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including termination_
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SOUTHERN
TIA

DECISION

After a management review of the facts surrounding the incidents, the seriousness of the rule violations, and taking into

account the "Last Chance Agreement" given to you on January 19, 2016 your emoloyement is terminated

If you do not agree with this decision, in accordance with our open door/complaint policy, you may file a written

Complaint (Appeal) within 5 days of this disciplinary action, which will be submitted to the Acting Director of

Manufacturing, Mike Nelson. Complaint forms are available in the Human Resources office or you may submit a letter

which outlines your complaint Ifyou submit a timely complaint, a meeting will be scheduled for discussion of the matter.

This information has been covered with me. r r r
CAN,ciltirrt 1 C1-6,1c-4'

Cheryl Muldrew Date

Tony Hagood- Bread Line Manager Date

c Mc ie - Human Resources Manager

CC: Rickey G. Ledbetter

16r4"

"tti(-)CILI)

Date
(22 7 
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COMPLAINT FORM

Today's Dote:

Dote of Problem: 1- 14 —icp

n(tdoi (-41 .c1
Name (Print) •

(1-)L,Rwio:ty
(

Sen ytty Date 
1()(0C ,  

Job Assignment

Please explain your complaint below. Feel free to use the back of this form for additional space.

If you need assistance completing the form, please see HR.

Department

)JA_DgpS 

EppoiitaheCincLACCO

--f\i\i*,;\(; )~r. 6V,
LDe_ki 

CW, . -gym a,)t )i\Q, 

AO' °Ur

4_SdtUN

f'D 

c oaDik), orta
coL,DiriL Q

fic/\,WL
(AA 0/Y16 

NAQ 11-(1 (AC& KAA1 FeiVitsY\

3 a_t\_ ausihn -400 riltri&) 
MLxicasft_) t, 9)6 

Date

Date delivered to Supervisor (or Management):

July 2013
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FORMULARIO IDE QUEJA

La fecha de hoy:

Fecha del probterne:

Nombre (letra)

Supervisor

Departamento

humo

Antbeedad ezlgnaci6 ri, da pureezzi ds trafae,

Por favor, explique su queja a conttnuar.16n.SFentase libre de utilizar la parte de abajo de este formulario con

espacio adicional. SI necesita ayuda para completar el formularlo, consulte H.

1- p_su cp)e. -b)u- Quin5 LAu, 
dc r\-9- NI‘ 

.9i+SD)\ \,c0.1?
Ç A3‘- e ûúJ,4 u d (6-
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SOUTHERN

Appeal of Discharge Decision

EMPLOYEE: Cheryl Muldrew

February 19, 2016

To: Cheryl Muldrew—Personnel File

From: Mike Nelson, Director of R&D/Acting Director of Maufacturing

Background:

Strictly Confidential

Page 1 of 3

Cheryl Muldrew was suspended on January 15, 2016 for a violation of company rules and

policies specifically Group A, Rule 5 and the policy against workplace violence and Group B,

Rules 3 and 13.

Group A, Rule #5

Rule 5 states: Violation of the Company's policy concerning harassment, including sexual
harassment, fighting, provoking a fight, intimidation, use of threatening or profane language,
or otherwise creating a hostile or unpleasant work environment.

Group A infractions are serious matters that often result in termination. These infractions are
not all-inclusive. Any conduct, which could interfere with or damage the business or
reputation of the Company, or otherwise violate accepted standards of behavior, will result in
appropriate discipline up to and including termination.

Group B, Rule #3 and Rule #13

Rule 3 states: Eating or drinking (with the exception of company provided liquids) outside of
production or distribution facility break areas. Employees must use the break areas for meal
consumption.
Rule 13 states: Failure to observe facility safety or good manufacturing rules.

Violation of the Company's policies concerning Good Manufacturing Practices is a threat to

consumer food safety and violates safe quality food requirements. Violations can result in
decertification of required Safe Quality Food Standards, causing the bakery to not do business with a
majority of customers.
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Strictly Confidential
Page 2 of 3

Group B infractions result in discipline over a rolling twelve (12) month period; however, any
infraction may be considered on its own facts, including the overall record of the employee in
determining appropriate disciplinary action. Our progressive disciplinary system for Group B
infractions normally follows a three-step process, which allows the employee sufficient
opportunity to correct his/her conduct before discharge occurs. The severity and frequency of
the offense, however, may warrant escalation of the disciplinary process, including immediate
discharge, where applicable. All Group B infractions are combined for the purposes of the
iiiree-step disciplinary process.

We received a complaint from a co-worker (Elisa Hernandez) that you used threatening and

intimidating language towards her. Specifically, you told her that "you don't want me to come

over there and whoop your butt." During our investigation we learned from other employees

that you often refer to the Hispanic/Latino employees as "stupid" and "lazy".

Tony Hagood, Bread Manager, witnessed you on Friday January 15, 2016 chewing on something

while working on the bakeline. You told Tony "I have sinuses and was eating a peppermint."

The complaint against you was investigated and it was concluded that you exhibited

bullying/threatening behavior which violates the stated rules and policies. Instead of immediate

discharge you were given a "Last Chance Agreement" on January 19, 2016 to refrain from future

policy violations. The "Last Chance Agreement" took into account all extenuating circumstances,

including your 15 years of service and previous work record.

You returned to work on January 19, 2016 after receipt of the signed "Last Chance Agreement".

While working that same day you were overheard by a co-worker making more threatening and

retaliatory remarks about other employees.

You were overheard talking to Gloria Lollis and saying "whomever told on me don't want to run

into me at Wal-Mart." While looking in the direction of where Yvette (Veronique Wright) was

working. Another employee (Shirley Dominguez) reported she heard you saying "how well you

could fight and how tough you are that you aren't really a Muldrew you are a Jordan and she

don't know you like that." Gloria confirmed she also heard the threatening statement reported

by Shirley.

This is a situation where the co-worker was concerned, believing that other employees were at

risk of being harmed by you due to your threatening comments, and so concerned that she

reported the incident to management.

You were suspended again on January 21, 2016 for the alleged incidents to be investigated. It

was concluded that you made threatening remarks toward employees in retaliation for

reporting you to management for the incident with Elisa.
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Strictly Confidential

Page 3 of 3

Conclusion:

Given the "Last Chance Agreement" that you signed on the same day as the incident on January

19, 2016, management made the decision to terminate your employment for the continued
rule/policy violation of bullying, threatening violence and otherwise creating a hostile work

environment, and insubordination for failure to comply with previous warnings.

You were informed/reminded of the internal complaint procedure whereby you may appeal the

disciplinary action. You requested review by the next level of management. A meeting was
scheduled and held between you Mike Nelson —Director of R&D/Acting Director of
Manufacturing with Eric McNiel — HR Manager assisting in the review.

During the review meeting you failed to present acceptable reason(s) to overturn the discharge.

In fact, you voluntarily shared/admitted that other incidents of unacceptable behavior on your
part with other co-workers have occurred and were of such serious nature that "you could have

been fired then."

The business must take proper action to help ensure our work environment is free from

bullying, threatening behavior and hostile situations. We feel we have exhausted our efforts to

get you to correct your unacceptable behavior. Your continued unacceptable behavior/failure to

comply with required terms and conditions of employment leaves us no choice but to uphold

this discharge.

Final Disposition

The HR Manager will read this decision to Cheryl Muldrew either via telephone conference or in

person. The documentation will be placed in her personnel file.

Further Appeal

You may further appeal this decision to Rickey G. Ledbetter, EVP and General Manager as

provided under Southern Bakeries' Complaint procedure (see Employee Handbook). Your

written request to have the matter further reviewed must be received within five (5) business

days of receipt of this decision.

Mike Nelson — Director of R&D/Acting DOM Date

Witness: Eric McNiel — HR Manager Date
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Privileged and Confidential

February 23, 2016

I spoke with Cheryl Muldrew on February 23, 2016 via phone in order to read her the Appeal of

Discharge Decision. I let her know that Mike Nelson had reached a decision in review of her appeal. The

decision was to uphold the discharge after management had exhausted efforts to have Cheryl correct

the unacceptable behaviors of bullying/threatening other employees.

i let Cheryl know that she had five (5) business days to appeal the decision to the next level of

management, Rickey G. Ledbetter — EVP and General Manager, to which she replied "oh no I'm good, I

have someone else handling this for me."

Eric McNiel
HR Manager
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SOUTHERN
EMPLOYEE HANDBOOK

ACKNOWLEDGMENT ANO RECEIPT FORM

This is to certify that 1 have received the Employee Handbook. I uncierstand that it is not a binding
centract, but a set of guidelines for the implementation of personnel policies. 1 understand that Southern
(Southern 8akeries, LLC and Southern Bakeries Trucking; LLC) may módifyány ef thé provisions of Ibis
Handbook at any time. 1 also understand that notwithstanding any of thé preVlsions of this Handbook,
am employeci on an at-wlil basis, My employment may be terminated at any tirne, either hy rnn nr hv
Scuthern, with or without cause. Only designated repreSentatives oF Southem approved by lhe President
háve the authority to enter ínto an agreement .for employment for any specifred period of time and then
only ff such an agreement Es express!y set forth iñ a writtén doeument and signed by the employee and
'ene of the designated representatives.

The Employee Handbobk is the property of Southern and is assigned to me only \Orle ernployed with
Southern. 1 further understand that 1 am responsible.for returning this Ernployee Handbook ín its entirety
to rny imtnediate supervisor at the time of my termination.

1 acknowledge receipt of the Southem Employee Handbook and understand that 1 arn responsibie for
being familiar with íta contents in lts entirety, In addition, 1 understand that am re.sponsible for ri gúlarly
cheeking and reading designated bulietin boards and for foliowing the roles, 'D'oficies, regulationsi
annouitc,.,..ritS; instructians posted thereon. '

Éste es certificar que he ~birle él Manee/de empleado. Entiendo quo no es un .contrato.obligatorki, solamente un
sistema de las pautas para la puesta en práctica de las politices delporsenat Entiendo que Southem (Southern
Bakéries, LLC y Southern ffaketries Trucking, LL.C) puede. modificar provisiones unas de los de este manual en
cualquier momento. También entipndd que, a posar tle proViskMes unas do los de este manual, mo emplean en en-
base. Mi empleo. se pueda terminar en cualquier momento, por mío por Southern, con e sin Causa. Solamente los
represéntenles-señalados de aprobado Southern del presidente tienen le autoridad a entrar en un acuerdo pare el
empleo para cualquier' período del tiempo especificado y entonces solamente si tel acuerdo expreso se dispone en
un doci.imeryto escrito y es firmado por el empleado y e/ que está de los representantes señaiados.

El manual de empleado. es le característica de Southem y se asigna yo solamente rillentn3s qUe está einpleede con
meridional. Entiendo más lejos que soy responsable de volver este Menda! de empleado en .su totalidad a mi
superVisor inmediato a la hora de ml terminación.

Reconozco el recibo del manual do empleado Southern y entiendo que Soyresponsable de ser al corriente de su
contenido eh su totalidad. Además, entiendo que soy responsable regularmente de comprobar y de leer tablones do
anuncios señalados y de seguirlas reglas, las politices, laeregulaelones, los avisos, y las instrucciones fijadas sobre
eso.

Employee's Narria (Nombre del empleado): n 

Employee's Signature (Firma del empleado):

Date (Fecha):  

(Please Print - Por favor impresión )

Page
68
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Privileged and Confidential
January 22, 2016

Outline for Bread Bakeline Individual Employee Meetings

BACIcglIOUND 

We have been experiencing disruptive and threatening behaviors and interactions- between coworkers resulting in an
unacceptable, unpleasant and hOstiie Work :environment, In response to these rule and policy violations we :have taken
corrective disciplinary_ actions, with applicable. employees.

;REASONS FQR THIS MEETING.

Our inatiagetnentlearn has uaked*at we peoNially meet with. each 401;filiiftliread line wrap area eniplOyee to appealfor

rAeli employee's uonperatkin in immediately 0.4844 any behavior that -contribtites tO an unpleasant or hostile Work
environment. Any such behavior is a .Serions rule violation. We pllmeed to work together exercising mutual respect for
each other, We all desire a good work enViromnent so; any such inappropriate behavior must stop inunediately. Plcase
focus on doing your job .as a valued Member of-aur team.

GO FORWARD DIR,ECTION 

Eanh employee will receive another copy. of our FacilityRitlealk Disciplinary Procedures.and a copy of our Policy *wino
Harmunent, which includes net creating a hostile work enVin?runent. You are encouraged to mad and retain the documents
for a refresh of your Personal responsibilities.

PENAL WORD.

Again, please cooperate and refrain from unacceptable behaviors. Failure to comply with our appeal for cooperation is
considered insubordination and will result in disciplinary action up to and including immediate suspension and discharge.

It is our hope that everyone will cooperate cc that our work eirviroiobeui is the best .i t can be every day.

If you have questions or comments please share them with Tony Hagood — Breadline Manager or me (Eric McNiel — HR
Manager) or any other member of management as provided for in our Open Door Policy.

Thank you.
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6OUTITERN
mac-

pocumearation of Bread Bakeline Wrap Employee meeting rezardinv RaieS POCV fo a pleasant work
(rf Oxon meant.

My signature belpiv confirms that I have received a copy of Facility Rules and Policy against harassment for the purpose

of reaffirmation of required workplace conduct. I confirm that .management has appealed to me for my cooperation with

applicable rute§ and policies. I understand/aolmowledge that failure to comply will also constitute insnborditunirm. and

immediate suspension and dise-rplkoary actions up to and ipuluding immediate discharge.

C207. — 
Tony Hag Breadline Breadline Manager Date

Eric McNiel — Human Resources Manager Date
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Follow Up Questions

1. Did you have permission to be out of your work area?

51(„%I - a\A,36-•13 gb-tc. we.") (-\ kr\ If

2. Have you ever reported to Management/Supervisor that Ashley is/was picking at you?

e(c04, wkw cov'-4A"1
7 )\-1!'-(391(*.-1 V\ Of .11—c

)(1Voitb

3. Did you walk between Ashley and Eugene? How close were they to each other?
ronie, ( Loch, tr,ik

ult•-•a, \- Lpf red, c'S e4,4 ( ixt1S.. t\--( w-N

4. Why did yOu not walk -around them? Was there room to walk around them?

1---o v-d ,s1 4.1-(
CiDv'Se. • kt AM-c1 °\ 4-t-ti *\—tv, \\-41 `-").-1 1. kal-r‘ \-os.ckti

5. Did you bump or touch Ashley?

(1,f S

6_ What did you telt Sandra anc raiout the incident?

1-611 kL 

e

.1- vP=A-1 (Noal, \t\-cr LAN-15, ak-4kwcw

N.0.-VoA 6-0 k"In-1 CAN.ci W1/4-4:9-e .• Pi,t, er

%de,c, "N IOUs./ N tc,k A-Va. 1-"1-1 C 1^/69k.-57-
Oftsiv't e kAlui 1\-4-41

NrOct trr • kr)441 k."3 PA% j b-ctr.oct 4'1 citty-c o—

a/, ,filak Vler

Name Date

Eric McNiel — HR Manager

W

Date

Date
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Follow Up Questions 

1. Lorraine walked between you and Eugene? Nt

€1-€.0 EX I-1-

- 1.. r

\ Oh 1 0- A 
--- p‘41.01

kk C-Ot afaw

2. Did you have Supervisor permission to be in the scale area? or, is this part of your work area?

‘r,tr\l, Q rte k4A t) ,' 3C-Ckl\-

3- Did yilc\)( fe\e,.l\kphy;ic:lly‘,.an tt d?oack:p,,,,t,‘„. oilt,\,41)

1--4rro t d1 Vstip-t-d i-D In -
4. She bumped you -explain-

tAo V4. \-0 (“11-1,--( 4-tri 1°4-01 ‘0•1 '''
"A kALIA oct kr,v teei 6 ke/-(4kl-riet)

5. How do you know she was talking to friends about the incident?

$)1A. cokka wk 4c (0.0.4 NIA "t k• She AgtAbl LOIr tr.ti e t .c k-rjrc. )

tit L. kr'4!^ 6v-o Lam) •

6. Did you.talk with anyone else about the situation before talking with Tonysi-lagood - Breadline

Manager? \I1 ttiLit 064 Nit k, 0,4 s_t, a() Itkl if\ t,

0,10t,L,A

adirk-Q-0A 6kAOLÀ,\c\LiK) 

Name u Date

Eric McNieI - HR Manager Date
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Date
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America

TUV SOD America Inc.
10 Centennial Drive
Peabody, MA 01960
tinder! States

civet cafe 7161ra/ion
Southern Bakeries, LLC

2700 East 3rd Street
Hope, Arkansas, UNITED STATES, 71801

is registered as meeting the requirements of the

SQF Code Edition 7,2
Level 3: Comprehensive Food Safety and Quality Management System

Certification Details:

Data of Decision: Apr 15, 2016
Date of Audit: Mar 24, 2016
Certificate Number: 101034

Date of Expiry: Jun 4, 2017
Date of Next Audit: Mar 21, 2017

Registration Schedule:

Scope of Registration (Food Sector Categories and Products)
13, Bakery and Snack Food Processing : bread
13. Bakery and Snack Food Processing : buns
13. Bakery and Snack Food Processing : english muffin
13 Bakery and Snack Food Processing : rolls

SQF
INSTITUTE

One world. One standard. kowlifilnuirm
Meow! GIMADIKM

SOF Instills is a division d the Food Marketing Institute IfMI). 0526
Authorized by
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TOV SOD America inc.
10 Centennial Drive
Peabody, MA 01960
United States

erit cafe 0/ yishoci&n
Southern Bakeries, LLC

2700 East 3rd Street

Hope, Arkansas, UNITED STATES, 71801

is registered as meeting the requirements of the

SQF Code Edition 72
Level 3: Comprehensive Food Safety and Quality Management System

Certification Details:

Dale of Decision: Apr 17, 2015
Date of Audit: Mar 26, 2015
Certificate Number: 101034

Date of Expiry: Jun 4, 2016
Date of Next Audit: Mar 21, 2016

Registration Schedule:

Scope of Registration (Food Sector Categories and Products)

13. Bakery and Snack Food Processing : bread
13. Bakery and Snack Food Processing : buns
13. Bakery and Snack Food Processing english muffin
13. Bakery and Snack Food Processing : rolls

\SQLFINSTITUTE
One World. One standard.

SOf Mitt* is a divisien of the food Marketing ergitute IN)), 0526

Mil **PAW Pow.
MOP= COMTP.M1211

Authorized by
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America

TUV SOD America Inc.
10 Centennial Drive
Peabody, MA 01960
United Statf4A

re" (Dale eyidralion
Southern Bakeries, LLC

2700 East 3rd Street

Hope, Arkansas, UNITED STATES, 71801

is registered as meeting the requirements of the

SQF Code Edition 7.1
Level 3: Comprehensive Food Safety and Quality Management System

Certification Details:

Date of Issue: Apr 23, 2014 Date of Expiry: Apr 23, 2015
Date of Audit: Mar 20, 2014 Date of Next Audit: Mar 21, 2015
Certificate Number: 101034

Registration Schedule:

Scope of Registration (Food Sector Categories and Products)

13. Bakery and Snack Food Processing : bread
13. Bakery and Snack Food Processing : buns
13. Bakery and Snack Food Processing : english muffin
13. Bakery and Snack Food Processing : rolls

SQF
I NSTITUTE

One world. One standard.

SOF institute is a division of the Food Marketing Institute (F14.
Authorized by
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The SQF Code, Edition 7 Introduction
First publ ished May 1995 

Introduction to Edition 7.2
Welcome to edition 7.2 of the SQF Code. Version 7.2 was released to ail SQF stakeholders on March 10, 2014 for

implementation on July 3, 2014.
Key additions to the SQF Code found in edition 7.2 Include:

• Module 14: Food Safety Fundamentals - Good Manufacturing Practices for Food Brokers and Agents

• Requirements for seasonal suppliers
• Inclusion of all products produced on site in the scope of certification
• Updated criteria for multi-site operations
▪ A protocol for unannounced re-certification audits

Scored surveillance audits

Other edits and changes are summarized in tne ciocument, Summary of Code Changes, edition 7.2 available on the
SQFI website (sqfi.com).
SQF Code, edition 7.2 is applicable to all certification and recertification audits conducted after July 3, 2014. Those
suppliers with an existing SQF certification will be required to upgrade their Systems to meet the requirements of
Edition 7.2 for certifications or re-certifications on or after that date.

Edition 7 of the SQF Code
The SQF Code was redesigned In 2012 for use by all sectors of the food industry from primary production to transport
and distribution. It replaced the SQF 2000 Code edition 6 and the SQF 1000 Code edition 5.

The SQF Code is a process and product certification standard. It is a Hazard Analysis Critical Control Points
(HACCP)-based food safety and quality management system that utilizes the National Advisory Committee on
Microbiological Criteria for Food (NACMCF) and the CODEX Alimentarius Commission HACCP principles and guidelines,
and is intended to support industry or company branded product and to offer benefits to suppliers and their
customers, Products produced and manufactured under the SQF Code certification retain a high degree of
acceptance In global markets.

First developed In Australia in 1994, the SQF program has been owned and managed by the Food Marketing Institute
(FMI) since 2003, and was recognized (at level 2) in 7004 by the Global Food Safety Initiative (GFSI)* as a standard
that meets Its benchmark requirements. The SQF Code level 3 exceeds the requirements of the GFSI benchmark
documents.

The main feature of the SQF Code is its emphasis on the systematic application of HACCP for control of food quality
hazards as well as food safety. The implementation of an SQF management system addresses a buyer's food safety
and quality requirements and provides the solution for businesses supplying local and global food markets.

Certification of an SQF System by a certification body licensed by the Safe Quality Food Institute (SQFI) is not a
statement that the certification body guarantees the safety of a supplier's food or service, or meets all food safety
regulations at all times. However, it is an assurance that the supplier's food safety plans have been implemented in
accordance with the HACCP method and applicable regulatory requirements and that they have been verified and
determined effective to manage food safety. It is also a statement of the supplier's commitment to

1. produce safe, quality food,
2, comply with the requirements of the SQF Code, and
3. comply with applicable food legislation.

Edition 7 of the SQF Code Is applicable to all certification and surveillance audits conducted after June 30, 2012.
Those suppliers with an existing SQF certification will be required to upgrade their systems to meet the requirements
of Edition 7 by that date.

This reference document Is pub'Ished in English, but is also available in other languages. Where there e any
divergence between the translated version and the reference document, the reference document will prevail.

For further definition of words used in this document, please refer to Appendix 2: Glossary.

SQF Code edition 7.2
© 2014 Food Marketing Institute. All rights reserved.
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The SQF Code, Edition 1
First published May 1995

Introduction

Edition 7.1

The SQF Code was updated to edition 7.1 and released April 1, 2013 to be implemented July 1, 2u13.

Key additions to the SQF Code found in edition 7.1 included:

- Module 3: Food Safety Fundamentals - Good Manufacturing Practices for Animal Feed Production, for those

facilities seeking certification for animal feed operations.

Module 4: Food Safety Fundamentals - Good Manufacturing Practices for Processing of Pet Food Products,

for those facilities seeking certification for pet food operations.

Module 7H: Food Safety Standard - Good Agriculture Practices for Farming of Plant Products (the United

Fresh Harmonized Produce Standard), incorporates those elements developed by the Harmonized Produce

technical committee for produce food safety for use by those growers who desire to provide product to

customers produced under these Standards.

Other edits and changes are summarized in the document, Summary of Code Changes, edition 7.1 available on the

SQFI website (sgfi.com).

SQF Code edition 7.1 was applicable to all certification and recertification audits conducted after July 1, 2013.

*The Global Food Safety Initiative (GFSI) is a private organization established by the international trade association, the Consumer

Goods Forum. The GFSI maintains a scheme to benchmark food safety standards for manufacturers as well as farm assurance

standards.

Copyright 2011 Food Marketing Institute (FMI). All rights reserved.

First Printed May 1995

Users of this Code and the associated documents are reminded that copyright subsists in all FMI publications and software. Except

where the Copyright Act allows and except where provided for below no publications or software produced by FM! may be reproduced,
stored In a retrieval system In any form or transmitted by any means without prior permission In writing from FMI. Permission may
be conditional on an appropriate royalty payment. All requests for permission and information on software royalties should be directed

in writing to SQFI.

Care should be taken to ensure that material used is from the current edition of the Code and that it is updated whenever the Code is

amended or revised. The date of the Code should therefore be clearly identified.

The use of material In print form or in computer software programs to be used commerdally, with or without payment, or in
commercial contracts Is subject to the payment of a royalty. FMI may vary this policy at any time.

SQF, its certification marks, intellectual property and logos are owned by FMI and are used under license by its nominated Agents.

Suggestions for improvements to this Code are encouraged from all parties. Written comments are to be sent to SQFI

at 2345 Crystal Drive, Suite 800, Arlington, VA, 22202, USA.

SQF Code edition 7.2
1P4) 2014 Food Marketing Institute. All rights reserved.
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The SQF Code, Edition 7 Module 11: Good Manufacturing Practices for
First published May 1995 Processing of Food Products

Module 11: Food Safety Fundamentals — Good Manufacturing
Practices for Processing of Food Products (GFSI El, Ell, Ell!, EIV and
L)

t his module covers the Good Manufacturing Practices requirements for the processing of perishable animal
products; perishable plant products, processing of animal and slant perishable products, processing of ambient
stable produtis, and production of bio-chemicals.

Supplier, implementing this module must also meet the requirements of Module 2: SQF System Elements.

Applicable food sector categories (FSC-s) are:

FSC B: Processing of manufactured meats and poultry

FSC 9: Seafood processing (including 9A, 96, 9C)

FSC 10: Dairy processing

FSC 11: Honey processing

FSC 12: Egg processing

FSC 13: Bakery and snack food processing

FSC 14: Fruit and vegetable processing

FSC 15: Canning, pasteurization, UHT and aseptic operations (includes 15A, 156)

FSC 16: Ice, drink, and beverage processing

FSC 17: Confectionery manufacturing

FSC 18: Preserved foods manufacture

FSC 19: Food ingredient manufacture

FSC 20: Recipe meals manufacture

FSC 21; Oils, fats and the manufacture of fat-based spreads

FSC 22: Processing of cereals, grains, and nuts

1.11,•• e Rectuiiretnetits arid Approval

12.1.1 Premises Location
11.1.1.1 The location of the premises shall be such that adjacent and adjoining buildings, operations and land
use do not Interfere with safe and hygienic operations.

11.1.1.2 Measures shall be established to maintain a suitable external environment, and the effectiveness of the
established measures shall be monitored and periodically reviewed.

11.1.2 Construction and Operational Approval

11.1.2.1 The construction and ongoing operation of the premises on the site shall be approved by the relevant

authority.

11.2 Construction and Control Of Product Iliandling and Storage Areas

11.2.1 Materials and Surfaces

11.2.1,1 Product contact surfaces and those surfaces not in direct contact with food In food handling areas, raw

material storage, packaging material storage, and cold storage areas shall be constructed of materials that will not
contribute a food safety risk.

11.2.2 Floors, Drains and Waste Traps

11.2.2.1 Floors shall be constructed of smooth, dense impact resistant material that can be effectively graded,

drained, Impervious to liquid and easily cleaned.

11.2.2.2 Floors shall be sloped to floor drains at gradients suitable to allow the effective removal of all overflow

or waste water under normal working conditions.

11.2.2.3 Drains shall be constructed and located so they can be easily cleaned and not present a hazard.

11.2.2.4 Waste trap system shall be located away from any food handling area or entrance to the premises.

11.2.3 Walls, Partitions, Doors and Ceilings

11.2.3.1 Walls, partitions, ceilings and doors shall be of durable construction. Internal surfaces shall be smooth
and impervious with a light colored finish, and shall be kept clean (refer to element 11.2.13.1)

11.2.3.2 Wall to wall and wall to floor junctions shall be designed to be easily cleaned and sealed to prevent the
accumulation of food debris.
11.2.3.3 Ducting, conduit and pipes that convey services such as steam or water shall be designed and

constructed so as to allow ease of cleaning.

11.2.3.4 Doors, hatches and windows and their frames shall be of a material and construction which meets the
same functional requ irements for Internal wails and partitions. 
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I. Doors and hatches shall be of solid construction; and

ii. Windows shall be made of shatterproof glass or similar material.

11.2.3.5 Food shall be processed and handled in areas that are fitted with a ceiling or other acceptable structure

that is constructed and maintained to prevent the contamination of products.

11.2.3.6 Drop ceilings shall be additionally constructed to enable monitoring for pest activity, facilitate cleaning

and provide access to utilities.

11.2.4 Stairs, Catwalks and Platforms

11.2.4.1 Stairs, catwalks and platforms in food processing and handling areas shall be designed and constructed

so as not to present a product contamination risk, and shall be kept clean (refer to element 11.2.13.1).

11.2.5 Lighting and Light Fittings

11.2.5.1 Lighting In food processing and handling areas and at inspection stations shall be of appropriate

i ntensity to enable the staff to carry out their tasks efficiently and effectively.

11.2.5.2 light fittings in processing areas, inspection stations, ingredient and packaging storage areas, and all

areas where the product is exposed shall be shatterproof, manufactured with a shatterproof covering or fitted with

protective covers and recessed Into or fitted flush with the ceiling. Where fittings cannot be recessed, structures

must be protected from accidental breakage, manufactured from cleanable materials and addressed In the cleaning
and sanitation program.

11.2.5.3 Light fittings In warehouses and other areas where the product is protected shall be designed such as to

prevent breakage and product contamination.

11.2.6 Inspection Area

11.2.6.1 A suitable area  the processing area shall b;.- provided for the Inspection of the product if rcquIrod.

11.2.6.2 The Inspection area shall be provided with facilities that are suitable for examination of the style of

product being processed. The inspection area shall have:

I. Easy access to hand washing facilities; and

ii. Sufficient lighting Intensity to enable as thorough Inspection of the product as required.

11.2-7 Dust, Fly and Vermin Proofing

11.2.7.1 All external windows, ventilation openings, doors and other openings shall be effectively sealed when

closed and proofed against dust, vermin and flies.

11.2.7.2 Personnel access doors shall be provided. They shall be effectively fly-proofed and fitted with a self-

dosing device.

11.2.7.3 External doors, Including overhead dock doors In food handling areas, used for product, pedestrian or

truck access shall be fly-proofed by at least one or a combination of the following methods:

I. A self-closing device;

ii. An effective air curtain;

Ill. A fly-proof screen;

lv. A fly-proof annex.

v. Adequate sealing around trucks In docking areas

11.2.7.4 Electric Insect control devices, pheromone or other traps and baits shall be located so as not to present a

contamination risk to the product, packaging, containers or processing equipment. Poison bait shall not be used

Inside ingredient or food storage areas or processing areas.

11.2.8 Ventilation

11.2.8.1 Adequate ventilation shall be provided In enclosed processing and food handling areas.

11.2.8.2 Extractor fans and canopies shall be provided In areas where cooking operations are carried out or a
large amount of steam Is generated and shall have the following features:

I. Capture velocities shall be sufficient to prevent condensation build up and to evacuate all heat, fumes

and other aerosols to the exterior via an exhaust hood positioned over cooker;

II. Fans and exhaust vents shall be fly proofed and located so as not to pose a contamination risk; and

Where appropriate, positive air-pressure system shall be Installed to prevent airborne contamination.

11.2.9 Premises and Equipment maintenance

11.2.9.1 The methods and responsibility for the maintenance and repair cf plant, equipment and buildings shall

be documented, planned and carried out in a manner that minimizes the risk of product, packaging or equipment

contamination.

11.2.9.2 Maintenance staff and contractors shall observe the following practices when undertaking maintenance

and repairs In any food processing, handling or storage area:

I. Routine maintenance of plant and equipment shall be performed according to a maintenance-control

schedule and recorded;

Failures of plant and equipment shall be documented, reviewed and their repair Incorporated into the
maintenance control schedule;
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i ii. Compliance with the personnel and process hygiene requirements (refer to elements 11.3.1, 11.3.2,

11.3.3, 11.3.4) by maintenance staff and contractors;

iv. Ensure facility supervisors are notified when maintenance or repairs are to be undertaken in any food

handling area;

v. Inform the maintenance supervisor and the facility supervisor If any repairs or maintenance pose a

potential threat to product safety (i.e. pieces of electrical wire, damaged light fittings, and loose

overhead fittings). When possible, maintenance is to be conducted outside processing times,

vi. Reolove ali took and debris from any maintenance activlty once it has been completed and inform the

area supervisor and maintenance supervisor so appropriate hygiene and sanitation can be completed

prior to the commencement of facility operations.

11.2.9.3 The maintenance schedule shall be prepared to cover building, equipment and other areas of the

premises critical to the maintenance of product safety and quality.

11.2.9.4 Equipment located over product or product conveyors shall be lubricated with food grade lubricants and

their use controlled so as to minimize the contamination of tile product.

11.2.9.5 Paint used in a food handling or contact zone shall be suitable for use and in good condition and shall not

be used on any product contact surface.

11.2.10 Calibration

11.2.10.1 The methods and responsibility for the calibration and re-calibration of measuring, test and inspection

equipment used for monitoring activities outlined in pre-requisite program, food safety plans and food quality plans

and other process controls, or to demonstrate compliance with customer specifications shall be documented and

implemented.

11.2.10.2 Procedures shall be documented and implemented to address the disposition ul potentially affected
products should measuring, test and Inspection equipment be found to be out of calibration state.

11.2.10.3 Calibrated measuring, test and Inspected equipment shall be protected from damage and unauthorized

adjustment.

11.2.10.4 Equipment shall be calibrated against national or international reference standards and methods or to

accuracy appropriate to Its use. In cases where standards are not available, the supplier shall provide evidence to

support the calibration reference method applied.

11.2.10.5 Calibration shall be performed according to regulatory requirements and/or to the equipment

manufacturers recommended schedule.

11,2.10.6 Calibration records shall be maintained.

11.2.11 Management of Pests and Vermin

11.2.11.1 The methods and responsibility for Integrated pest management shall be documented and effectively

Implemented. The premises, Its surrounding areas, storage facilities, machinery and equipment shall be kept free

of waste or accumulated debris so as not to attract pests and vermin.

11.2.11.2 The pest and vermin management program shall:

I. Describe the methods and responsibility for the development, implementation and maintenance of the

pest and vermin management program;

II. Identify the target pests for each pesticide application;

in. Outline the methods used to prevent pest problems;

iv. Outline the pest elimination methods;

v. Outline the frequency with which pest status is to be checked;

vl. Include on a site map the Identification, location, number and type of bait stations set;

vii. List the chemicals used (they are required to be approved by the relevant authority and their Safety Data

Sheets (SOS) made available);

viii. Outline the methods used to make staff aware of the bait control program and the measures to take when

they come in contact with a bait station;

lx. Outline the requirements for staff awareness and training in the use of pest and vermin control chemicals

and baits; and

Measure the effectiveness of the program to verify the elimination of applicable rests.

11.2.11.3 Inspections for pest activity shall be undertaken on a regular basis by trained personnel and the

appropriate action taken if pests are present.

11.2.11.4 Records of all pest control applications shall be maintained.

11.2.11.5 Pesticides and other toxic chemicals shall be clearly labeled and stored as described in element 11.6.4

and handled and applied by properly trained personnel. They shall be used by or under the direct supervision of

trained personnel with a thorough understanding of the hazards involved, including the potential for the

contamination of food and food contact surfaces.

11.2.11.6 Pest control contractors shall be:

I. Licensed and approved by the local relevant authority;

Use only trained and qual ified operators who comply with regulatory requ irements; 
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iii. Use only approved chemicals;

iv. Provide a pest control management plan (see Contract Services 2.3.3) which will include a site map

indicating the location of bait stations and traps;

v. Report to a responsible authorized person on entering the premises and after the completion of

inspections or treatments; and

vi. provide a written report of their findings and the Insoections and treatments applied.

3.1.2.11.7 The supplier shall dispose of unused pest control chemicals and empty containers in accordance with

regulatory requirements and ensure that:

r. Empty chemical containers are not reused;

Empty containers are labeled, isolated and securely stored while awaiting collection; and

III. Unused and obsolete chemicals are stored under secure conditions while waiting authorized disposal

by an approved vendor.

11.2.12 Equipment, Utensils and Protective Clothing

11.2.12.1 Equipment and utensils shall be designed, constructed, installed, operated and maintained so as not to

pose a contamination threat to products.

11.2.12.2 Benches, tables, conveyors, mixers, mincers, graders and other mechanical processing equipment shall

be hygienically designed and located for appropriate cleaning. Equipment surfaces shall be smooth, impervious

and free from cracks or crevices.

11.2.12.3 Product containers, tubs, bins for edible and inedible material shall be constructed of materials that are

non-toxic, smooth, impervious and readily cleaned. Bins used for Inedible material shall be clearly identified,

11.Z.12.4 waste and overflow water from tubs, tanks and other equipment shall be discharged direct to the floor

drainage system.

11.2.12.5 Protective clothing shall be manufactured from material that is not liable to contaminate food and easily
cleaned.

11.2.12.6 Racks shall be provided for the temporary storage of protective clothing when staff leaves the

processing area and shall be provided In close proximity or adjacent to the personnel access doorways and hand

washing facilities.

11.2.13 Cleaning and Sanitation

11.2.13.1 The methods and responsibility for the cleaning of the food handling and processing equipment and

environment, storage areas, staff amenities and toilet facilities shall be documented and implemented.

Consideration shall be given to:

I. What Is to be cleaned;

It. How it Is to be deaned;

iii. When It is to be cleaned;

Iv. Who is responsible for the cleaning;

v. Methods used to confirm the correct concentrations of detergents and sanItIzers, and

vi. The responsibility and methods used to verify the effectiveness of the cleaning and sanitation

program.

11.2.13.2 Provision shall be made for the effective cleaning of processing equipment, utensils and protective

clothing.

11.2.13.3 Suitably equipped areas shall be designated for cleaning product containers, knives, cutting boards and

other utensils and for cleaning of protective clothing used by staff. These cleaning operations shall be controlled so
as not to interfere with manufacturing operations, equipment or product. Racks and containers for storing deaned

utensils and protective clothing shall be provided as required.

11.2.13.4 Pre-operational hygiene and sanitation Inspections shall be conducted by qualified personnel to ensure

food processing areas, product contact surfaces, equipment, staff amenities and sanitary facilities and other

essential areas are clean before the commencement of production.

11.2.13.5 The responsibility and methods used to verify the effectiveness of the cleaning procedures shall be

documented and implemented. A verification schedule shall be prepared.

11.2.13.6 Detergents and sanitizers shall be suitable for use in a tom] manufacturing environment, and purchased

in accordance with applicable legislation. The organization shall ensure:

i. An inventory of all chemicals purchased and used shall be maintained;

it. Detergents and sanitizers are stored as outlined in element 11.6.4;

I II. Safety Data Sheets (SDS) are provided for ail deteigents and sanitizers purchased; and

iv. Only trained staff handles sanitizers and detergents.

11.2.13.7 The supplier shall dispose of unused detergents and sanitizers and empty containers in accordance with

regulatory requirements and ensure that:

i. Empty detergent and sanitizer containers are appropriately cleaned, treated and labeled before use;
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i. Empty detergent and sanitizer containers are iabeied, isolated and securely stored while awaiting

collection; and

iii. Unused and obsolete detergents and sanitizers are stored under secure conditions while waiting

authorized disposal by an approved vendor.

11.2.13.8 A record of pre-operational hygiene inspections, cleaning and sanitation activities, and verification

activities shall be maintained.

11.3. Personnel Bytierict,anti-.4.• •
et -are

11.3.1 Personnel

11.3.1.1 Personnel suffering from Infectious diseases or are carriers of any Infectious disease shall not engage In
product handling or processing operation.

11.3.1.2 Personnel with exposed cuts, sores or lesions shall not be engaged in handling or processing products or

handling primary packaging materials or food contact surfaces. Minor cuts or abrasions on exposed parts of the

body shall be covered with a colored bandage containing a metal strip or an alternative suitable waterproof and
colored dressing.

11.3.1.3 Smoking, chewing, eating, drinking or spitting Is not permitted In any food processing or food handling

areas.

11.3.2 Hand Washing

11.3.2.1 Hand wash basins shall be provided adjacent to all personnel access points and in accessible locations

throughout food handling and processing areas as required,

11.3.2.2 Hand wash basins shall be constructed of stainless steel or similar non-corrosive material and as a
minimum supplied with:

I. A potable water supply at an appropriate temperature;

ii. Liquid soap contained within a fixed dispenser;

iii. Paper towels In a hands free cleanable dispenser; and

iv. A means of containing used paper towels.

11.3.2.3 The following additional facilities shall be provided In high risk areas:

I. Hands free operated taps; and

ii. Hand sanitizers.

11.3.2.4 A sign instructing people to wash their hands, and in appropriate languages, shall be provided In a

prominent position.

11.3.2.5 Personnel shall have clean hands and hands shall be washed by all personnel, Including staff,

contractors and visitors:

i. On entering food handling or processing areas;

ii. After each visit to a toilet;

ill. After using a handkerchief;

Iv. After smoking, eating or drinking; and

v. After handling wash down hoses, dropped product or contaminated material.

11.3.2.6 When gloves are used, personnel shall maintain the hand washing practices outlined above.

11.3.3 Clothing

11.3.3.1 Clothing worn by staff engaged in handling food shall be maintained, stored, laundered and worn so as

not to present a contamination risk to products.

11.3.3.2 Staff engaged in high risk areas shall change into clean clothing or don temporary protective outerwear

when entering high risk areas.

11.3.3.3 Clothing including shoes, shall be clean at the commencement of each shift and maintained in a

serviceable condition. Excessively soiled uniforms shall be changed where they present a product contamination

risk.

11.3.3.4 Disposable gloves and aprons shall be changed after each break, upon re-entry Into the processing area

and when damaged. Non-disposable aprons and gloves shall be cleaned and sanitized as required and when not in

use stored on racks provided In the processing area and not on packaging, Ingredients, product or equipment.

11.3.4 Jewelry and Personal Effects

11.3.4.1 Jewelry and other loose objects shall not be worn or taken into a food handling or processing operation

or any area where food is exposed. The wearing of plain bands with no stones and medical alert bracelets that

cannot be removed can be permitted, however the supplier will need to consider their customer requirements and

the applicable food legislation.

11.3.5 Visitors

11.3.5.1 All visitors, including management and maintenance staff, shall wear suitable clothing and footwear

when entering any food processing or handling area.

11.3.5.2 All visitors shall be required to remove jewelry and other loose objects.
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11.3.5.3 Visitors exhibiting visible signs of illness shall be prevented from entering areas in which food is handled

or processed.

11.3.5.4 Visitors shall enter and exit food handling areas through the proper staff entrance points and comply

with all hand washing and personnel practice requirements.

11.3.6 Staff Amenities

11.3.6.1 Staff amenities supplied with appropriate lighting and ventilation shalt be made available for the use of

all persons engaged in the handling and processing of product.

11.3.7 Change Rooms

11.3.7.1 Facilities shall be provided to enable staff and visitors to change into and out of protective clothing as

required.

11.3.7.2 Change rooms shall be provided for staff engaged In the processing of high risk foods or processing

operations in which clothing can be soiled.

11.3.7.3 Provision shall be made for staff to store their street clothing and personal items separate from food

contact zones and food and packaging storage areas.

11.3.7.4 Where required, a sufficient number of showers shall be provided for use by staff.

11.3.8 Laundry

11.3.8.1 Provision shall be made for the laundering and storage of clothing worn by staff engaged in high risk

processes and for staff engaged in processing operations In which clothing can be heavily soiled.

11.3.9 Sanitary FacilitieS

11.3.9.1 Toilet rooms shall be:

I. Designed and constructed so that they are accessible to staff and separate from any processing and

food handling operations;

ii. Accessed from the processing area via an airlock vented to the exterior or through en adjoining room;

iii. Sufficient in number for the maximum number of staff;

iv. Constructed so that they can be easily cleaned and maintained; and

v. Kept clean and tidy.

11.3.9.2 Sanitary drainage shall not be connected to any other drains within the premises and shall be directed to

a septic tank or a sewerage system.

11.3.9.3 Hand wash basins shall be provided immediately outside or inside the toilet room and designed as

outlined in 11.3.2.2.

11.3.10 Lunch Rooms

11.3.10.1 Separate lunch room facilities shall be provided away from a food contact/handling zone.

11.3.10.2 Lunch room facilities shall be:

I. Ventilated and well lit;

ii. Provided with adequate tables and seating to cater for the maximum number of staff at one sitting;

I II. Equipped with a sink serviced with hot and cold potable water for washing utensils;

Iv. Equipped with refrigeration and heating facilities enabling them to store or heat food and to prepare

non-alcoholic beverages if required, and

v. Kept clean and free from waste materials and pests.

11.3.10.3 Signage in appropriate languages instructing people to wash their hands before entering the food

processing areas shall be provided In a prominent position In lunch rooms and at lunch room exits.

11.3.11 First Aid

11.3.11.1 First aid facilities shall be provided to treat minor injuries and suitable arrangements shall be provided

in circumstances when a patient requires more specialized care.

rsccirtnel Process CSI f3

11.4.1 Staff Engaged in Food Handling and Procossing•Operations

11.4.1.1 All personnel engaged in any food handling, preparation or processing operations shall ensure that

products and materials are handled and stored in such a way as to prevent damage or product contamination. They

shall comply with the following processing practices:

i. Personnel entry to processing areas shall be through the personnel access doors only;

II. All doors are to be kept closed. Doors shall not be left open for extended periods when access for

waste removal or receiving of product/ingredient/packaging Is required;

iii. The wearing of false fingernails or fingernail polish is not permitted when handling food;

iv. Packaging material, product, and ingredients shall be kept in appropriate containers as required and

off the floor;

v. Waste shall be contained in the bins Identified for this purpose and removed from the processing area

on a regular basis and not left to accumulate;
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vi. Staff shall not eat or taste any product being processed in the food handling/contact zone, except as
noted in section 11.4.1.2.

11.4.1.2 In circumstances where it is necessary to undertake sensory evaluations in a food handling/contact zone
the supplier shall implement proper controls and procedures to ensure:

i. Food safety is not compromised;

ii. Sensory evaluations are conducted by authorized personnel;

III, A high standard of personal hygiene is practiced by personnel conducting sensory
evaluations;

iv. Sensory evaluations are conducted in areas equipped for the purpose; and

v. Equipment used for sensory evaluations is sanitized, maintained and stored separate from
processing equipment.

11.4.1.3 All wash down hoses shall be stored on hose racks after use and not left on the floor.

1L5 Water,. ice and Air Supply
11.5.1 water Supply

11.5.1.1 Adequate supplies of potable water drawn from a known clean source shall be provided for use during
processing operations, as an ingredient and for cleaning the premises and equipment.

11.5.1.2 Supplies of hot and cold water shall be provided as required to enable the effective cleaning of the
premises and equipment.

11.5.2 14onitoring Water Microbiology and Quality

11.5.2.1 Water used for

I. washing, thawing and treating food;

ii. an ingredient or food processing aid;

ill. cleaning food contact surfaces;

iv. the manufacture of Ice; and

v. the manufacture of steam that will come In Contact with food or used to heat water that will come in
contact with food

shall comply with local, national or Internationally recognized potable water microbiological and quality standards
as required.

11.5.3 Water Delivery

11.5.3.1 The delivery of water within the premises shall ensure potable water Is not contaminated.

11.5.3.2 The use of non-potable water shall be controlled such that:

i. There is no cross contamination between potable and non-potable water lines;

Ii. Non-potable water piping and outlets are clearly identified.

11.5.4 Water Treatment

11.5.4.1 Water treatment methods, equipment and materials shall be designed, installed and operated to ensure
water receives an effective treatment.

11.5.4.2 Water treatment equipment shall be monitored regularly to ensure it remains serviceable.

11.5.4.3 Treated water shall be regularly monitored to ensure It meets the indicators specified.

11.5.5 Ice Supply

11.5.5.1 Ice provided for use during processing operations or as a processing aid or an Ingredient shall comply
with 11.5.2.1.

11.5.5.2 Ice rooms and receptacles shall be constructed of materials as outlined In elements 11.2.1, 11.2.2 and
11.2.3 and designed to minimize contamination of the ice during storage and distribution.

11.5.6 Analysis

11.5.6.1 Microbiological analysis of the water and Ice supply shall be conducted to verify the cleanliness of the
supply, the monitoring activities and the effectiveness of the treatment measures Implemented.

11.5.6.2 Water and ice shall be analyzed using reference standards and methods.

11.5.7 Air Quality

11.5.7.1 Compressed air that contacts food or food contact surfaces shall be clean and present no risk to food
safety;

11.5.7.2 Compressed air systems used in the manufacturing process shall be maintained and regularly monitored
for purity.
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11.6.1 Cold Storage, Freezing and cniiling of Foods

11.6.1.1 The supplier shall provide confirmation of the effective operational performance of freezing, chilling and
cold storage facilities. Chillers, blast freezers and cold storage rooms shall be:

I. Designed and constructed to allow for the hygienic and efficient refrigeration of food; and

ii. Easily accessible for inspection and cleaning.

11.6.1.2 Sufficient refrigeration capacity shall be available to chill, freeze, store chilled or store frozen the
maximum anticipated throughput of product with allowance for periodic cleaning of refrigerated areas.

11.6.1.3 Discharge from defrost and condensate lines shall be controlled and discharged to the drainage system.

11.6.1.4 Freezing, chilling and cold storage rooms shall be fitted with temperature monitoring equipment and
located so as to monitor the warmest part of the room and be fitted with a temperature measurement device that
is easily readable and accessible.

11.6.1.5 Loading and unloading docks shall be designed to protect the product during loading and unloading.

11.6.2 Storage of Dry Ingredients, Packaging, and Shelf Stable Packaged Goods

11.6.2.1 Rooms used for the storage of product Ingredients, packaging, and other dry goods shall be located
away from wet areas and constructed to protect the product from contamination and deterioration.

11,6.2.2 Racks provided for the storage of packaging shall be constructed of impervious materials and designed
to enable cleaning of the floors and the storage room. Storage areas shall be constructed to prevent packaging
from becoming a harborage for pests or vermin.

11.6.2.3 Vehicles used in food contact, handling or processing zones or in cold storage rooms shall be designed
and operated so as not to present a food safety hazard.

11.6.3 Storage of Equipment and Containers

11.6.3.1 Storage rooms shall be designed and constructed to allow for the hygienic and efficient storage of
equipment and containers.

11.6.4 Storage of Hazardous Chemicals and Toxic Substances

11.6.4.1 Hazardous chemicals and toxic substances with the potential for food contamination shall be stored so as
not to present a hazard to staff, product, packaging, product handling equipment or areas in which the product is
handled, stored or transported.

11.6.4.2 Processing utensils and packaging shall not be stored In areas used to store hazardous chemicals and
toxic substances.

11.6.4.3 Daily supplies of chemical used for continuous sanitizing of water or as a processing aid, or for
emergency cleaning of food processing equipment or surfaces In food contact zones, may be stored within or In
dose proximity to a processing area provided access to the chemical storage facility is restricted to authorized
personnel.

11.6.4.4 Pesticides, rodenticldes, fumigants and Insecticides shall be stored separate from sanitizers and
detergents. All chemicals shall be stored in their original containers.

11.6.4.5 Hazardous chemical and toxic substance storage facilities shall:

I. Be compliant with national and local legislation and designed such that there is no cross-
contamination between chemicals;

ii. Be adequately ventilated;

iii. Be provided with appropriate slgnage indicating the area is a hazardous storage area;

iv. Be secure and lockable to restrict access only to those personnel with formal training in the handling
and use of hazardous chemicals and toxic substances;

v. Have Instructions on the safe handling of hazardous chemicals and toxic substances readily accessible
to staff;

vi. Be equipped with a detailed and up-to-date inventory of all chemicals contained in the storage
facility;

vii. Have suitable first aid equipment and protective clothing available In close proximity to the storage
area;

viii. In the event of a ha7anloiis spill, he designed such that spillage arid drainage from the area is
contained; and

ix. Be equipped with spillage kits and cleaning equipment.

/1.6.5 Alternative Storage and Handling of Goods

11.6.5.1 Where goods described in 11.6.1 to 11.6.4 are held under temporary or overflow conditions that are not
designed for the safe storage of goods, a risk analysis shall be undertaken to ensure there is no risk to the integrity
of those goods or contamination or adverse effect on food safety and quality.
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11.6.6 Loading, Transport and Unloading Practices

11.6.6.1 The practices applied during loading, transport and unloading of food shall be documented, Implemented

and designed to maintain appropriate storage conditions and product integrity. Foods shall be loaded, transported
and unloaded under conditions suitable to prevent cross contamination.

11.6.7 Loading

1 1.6.7.1 Vehicles (trucks/vans/containers) used for transporting food shall be Inspected prior to loading to ensure
they are clean, in good repair, suitable for the purpose and free from odors or other conditions that may impact
negatively on the product.

11.6.7.2 Loading practices shall he designed to minimize unnecessary exposure of the product to conditions
detrimental to maintaining the product and package Integrity,

11.6.8 Transport

11.6.8.1 Refrigerated units shall maintain the food at required temperatures and the unit's temperature settings
shall be set, checked and recorded before loading and core product temperatures recorded at regular intervals
during loading as appropriate.

11.6.8.2 The refrigeration unit shall be operational at all times and checks completed of the unit's operation, the
door seals and the storage temperature checked at regular Intervals during transit.

11.6.9 Unloading

11.6.9.1 Prior to opening the doors, the refrigeration unit's storage temperature settings and operating
temperature shall be checked and recorded. Unloading shall be completed efficiently and product temperatures
shall be recorded at the commencement of unloading and at regular intervals during unloading.

11.6.9.2 Unloading practices shall be designed to minimize unnecessary exposure of the product to conditions
detrimental to maintaining the product and package Integrity.

tlorl o fonctior)s
Process riow

11.7.1.1 The process flow shall be designed to prevent cross contamination and organized so there Is a
continuous flow of product through the process. The flow of personnel shall be managed such that the potential for
contamination is minimized.

11.7.2 Receipt of Raw and Packaging Materials and Ingredients

11.7.2.1 Dry ingredients and packaging shall be received and stored separately from frozen and chilled raw
materials to ensure there Is no cross contamination. Unprocessed raw materials shall be received and segregated

to ensure there Is no cross contamination.

11.7.3 Thawing of Food

11.7.3.1 Thawing of food shall be undertaken in equipment and rooms appropriate for the purpose.

11.7.3.2 Equipment for water thawing shall be continuous flow to ensure the water exchange rate and
temperature does not contribute to product deterioration or contamination. Water overflow shall be directed into

the floor drainage system and not onto the floor.

11.7.3.3 Air thawing facilities shall be designed to thaw food under controlled conditions at a rate and
temperature that does not contribute to product deterioration or contamination.

11.7.3.4 Provision is to be made for the containment and regular disposal of used cartons and packaging from
thawed product so that there Is no risk to the product.

11.7.4 High Risk Processes

11.7.4.1 The processing of high risk food shall be conducted under controlled conditions such that:
i. Sensitive areas in which high risk food has undergone a "kill" step, a "food safety intervention" or Is

subject to post process handling, are protected/segregated from other processes, raw materials or
staff who handle raw materials to ensure cross contamination Is minimized;

II. Areas in which high risk processes are conducted are only serviced by staff dedicated to that function;

Ill. Staff access points are located, designed and equipped to enable staff to don distinctive protective
clothing and to practice a high standard of personal hygiene to prevent product contamination;

iv. Product transfer points are located and designed so as not to compromise high risk segregation Prd
to minimize the risk of cross contamination; and

v. An environmental monitoring program shall be in place for high risk areas. At a minimum, a written
procedure detailing the applicable pathogens or indicator organisms to test for that Industry, the
number of samples to be taken and the frequency of sampling and corrective actions shall be
documented. The responsibility arid methods shall be documented and implemented. A sampling
schedule shall be prepared.

11.7.5 Control of Foreign Matter Contamination

11.7.5.1 The responsibility and methods used to prevent foreign matter contamination of the orcduct shall be

documented, implemented and communicated to all staff.
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11.7.5.2 Inspections shall be performed to ensure plant and equipment remains in good condition and potential
contaminants have not detached or become damaged or deteriorated.

11.7.5.3 The use of temporary fasteners such as string, wire or tape to fix or hold equipment shall not be
permitted.

11.7.5.4 The following preventative measures shall be implemented where applicable to prevent glass

contamination:

I. All glass objects or similar material in food handling/contact zones shall be listed In a glass register

inciudino details of their location:

Containers, equipment and other utensils made of glass, porcelain, ceramics, laboratory glassware or

other like material (except where the product Is contained In packaging made from these materials, or
measurement Instruments with glass dial covers or MIG thermometers required under regulation)

shall not be permitted in food processing /contact zones;

ill. Conduct regular inspections of food handling/contact zones to ensure they are free of glass or other

like material and to establish no changes to the condition of the objects listed in the glass register;

and

Iv. Inspect glass Instrument dial covers on processing equipment and MIG thermometers at the start and

finish of each shift to confirm they have not been damaged.

11.7.5.5 Wooden pallets and other wooden utensils used in food handling/contact zones shall be dedicated for

that purpose, clean, maintained in good order. Their condition is subject to regular inspection.

11.7.5.6 Loose metal objects on equipment, equipment covers and overhead structures shall be removed or

tightly fixed so as not to present a hazard.

11.7.5.7 Knives and cutting Instruments used In processing and packaging operations shall be controlled, and
kept clean and well maintained.

11.7.6 Detection of Foreign Objects

11.7.6.1 The responsibility, methods and frequency for monitoring, maintaining, calibrating and using screens,

sieves, filters or other technologies to remove or detect foreign matter shall be documented and implemented.

11.7.6.2 Metal detectors or other physical contaminant detection technologies shall be routinely monitored,
validated and verified for operational effectiveness. The equipment shall be designed to Isolate defective product
and indicate when It is rejected.

11.7.6.3 Records shall be maintained of the Inspection by foreign object detection devices, and their verification.

11.7.7 Managing Foreign Matter Contamination Incidents

11.7.7.1 In all cases of foreign matter contamination the affected batch or Item shall be Isolated, Inspected,

reworked or disposed of.

11.7.7.2 In circumstances where glass or similar material breakage occurs, the affected area Is to be isolated,

cleaned and thoroughly Inspected (including cleaning equipment and footwear) and cleared by a suitably

responsible person prior to the commencement of operations.

11.8 On-Site Labora ories

11.8.1 Location

11.8.1.1 On site laboratories shall be located separate from any food processing or handling activity and designed

to limit access only to authorized personnel.

11.8.1.2 Provisions shall be made to isolate and contain all laboratory waste held on the premises and manage it

separately from food waste. Laboratory waste water outlet shall as a minimum be down stream of drains that

service food processing and handling areas.

11.8.1.3 Signage shall be displayed identifying the laboratory area as a restricted area accessible only by

authorized personnel.

osa
11.9.1 Dry and Liquid waste Disposal

11.9.1.1 The responsibility and methods used to collect and handle dry, wet and liquid waste and store prior to

removal from the premises shall be documented and impiemenieti.

11.9.1.2 Waste she!l be removed on a regular basis and not build up in food handling or processing areas.

Designated waste accumulation areas shall be maintained in a clean and tidy condition until such time as external

waste collection is undertaken.

11.9.1 '3 Trolleys, vehirles waste disposal equiprnent, collection bins and storage areas shall be maintained In a

serviceable condition and cleaned and sanitized regularly so as not to attract pests and other vermin.

11.9.1.4 Adequate provision shall be made for the disposal of all solid processing waste including trimmings,

inedible material and used packaging. Waste held on site prior to disposal shall be stored in a separate storage
facility and suitably fl y proofed and contained so as not to present a hazard.

SQF Code edition 7.2
f0 2014 Food Marketing Institute. All rights reserved.
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11.9.1,5 Adequate provision shall be made for the disposal of all liquid waste trom processing and food handling
areas. Liquid waste shall be either removed from the processing environment continuously or held In a designated
storage area in lidded containers prior to disposal so as not to present a hazard.

11.9.1.6 Reviews of the effectiveness of waste management will form part of daily hygiene inspections and the
results of these Inspections shall be Included In the relevant hygiene reports.

10 Extern:4'

11.10.1 Grounds and Roadways

11.10.1.1 The grounds and area surrounding the premises shall be maintained to minimize dust and be kept free
of waste or accumulated debris so as not to attract pests and vermin.

11.10.1.2 Paths, roadways and loading and unloading areas shall be maintained so as not to present a hazard to
the food safety operation of the premises.

11.10.1.3 Surroundings shall be kept neat and tidy and not present a hazard to the hygienic and sanitary
operation of the premises.

11.10.1.4 Paths from amenities leading to facility entrances are required to be effectively sealed.

SQF Code edition 7.2
Lt) 2014 Food Marketing Institute. All rights reserved.
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Follow Up Questions

1. Did Lorraine Marks walk between Ashley Hawkins and you?

\\-Ot \-kJe',J cx),Ad Sve

2. Could she have walked around you two? Was there room to walk around?

D

3. Is bread shop Lorraine Marks work area? Ashley's work area?

A1 - tvr.4-41. t-ro.p. - 5\rst IlL\'" --to — ct.,,,p

Cow,u) ‘,r-tst. c-,,, 0.)‘^- \m/- tuv,),10 - \{,, kt,,t,_ S-ctM t,„-,,,t dc's t°-ten ̀ i tf4

4. What {if anyiliing) did Lorraine Marks say to Ashley? To you?

5. Did Lorraine bump? Or act aggressive toward Ashley? To you? Bump you? Toward you?

1.3%ir &-tt \DJ- IN-ca f\-iUty u.k Ittm .

6. Did Ashley say ".Excuse you" to Lorraine Marks?

fic1,5-a-4,77
Name Date

f-

Eric McNiel - FIR Manager Date

.,Wikiesh v Date
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Privileged and Confidential

Discharge Document

Employee: Cheryl Ivlirldrew

January 25, 2016

To: Cheryl Muldrew - Personnel File

From: Tony Hagood —Bread Line Manager

BACKgROUND 

On Tuesday January 19, 2016, while you were on suspension we met withyou and a "Last Chance Agreement" was given

due to findings of creating a hostile work environment by your comments and actions to other employees. In the Last

Chauee Agreement, which you signed, the policy against creating a hostile work environment and mainst workplace

violence was covered.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms and conditions of the

agreement. This Agreement will be in effect for the remainder of your career with the Company, any future violations of

({soup A or serious violations of Group 13 Rules, as solely determined bv ruanageme4t.gov result in immediate tennioatiou

of your employment.

On Tuesday evening an employee reported to Tony Hagood - Bread Line Manager that you had been on the production

floor making retaliatory and threatening comments and discussing the confidential situation from the previous week Tony

contacted Eric McNiel — HR Manager to discuss what actions needed to be taken. You were suspended again when you

returned to work on Thursday January 21, 2016 so the formal investigation could be conducted.

Employees were interviewed and confidential statements were taken.

CONCLUSION

On January 25, 2016 the formal investigation concluded. The Endings of this investigation confirm that there was- a

violation of company rules and policies. Specifically Group A; Rule 5 and the policy on Workplace Violence:

Group A, Rule #5

Rule 5 states: Violation of the Company's policy concerning harassment, Including sexual harassment

fighting, provoking a fight, intbrilda don, use of threatening or profane language, or otherwise creating a

hostile or unpleasant work environment.

Group A infractions are serious matters that often result in termination. These infractions are not all-

inclusive. Any conduct, which could interfere with or damage the business or reputation of the Company,

or otherwise violate accepted standards of behavior, will result in appropriate dis-cfptine up to and

including termination.
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DECISION

After a management review of the facts surrounding the incidents, the seriousness of the rule violations, and taking into

account the "Lust Chance Agreement" given to you on January 19, 2016 your emplcycmcnt is terminated

If you do not agree with this decision, in accordance with our open door/complaint policy, you may file a written

Complaint (Appeal) within 5 days of this disciplinary action, which will be submitted to the Acting Director of

Manufacturing, Mike. Nelson. Complaint forms are available in the Human Resources office or you may submit a letter

which outlines your complaint. If you submit a timely complaint, a meeting will be scheduled for discussion ofthe matter,

This information has been covered with me.
fry. r foci

Cheryl Muldrow Date

Tony Hagood- Bread Line lvianager Date

Eric Me Ii Human Resources Manager Date

CC_ Rickey G. Ledbetter

1(u
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Privileged and Confidential

LAST CHANCE, AGREEMENT
Employee: Cheryl Muldrew

January 19, 2.016

To: Cheryl Muldrew - Personnel File

From: Tony Hagood —Bread Line Manager

BACKGROUND 

On Thursday, January 14, 2016 you made comments to another employee and said "she didn't want you to come over and

whoop her butt" You verified that you did say that to Elise Hernandez, but you claim that you were just "joking around

with her."

I asked you if you pushed the green rework tub with bread back at Elisa the same day and you originally told me that "it

was someone else, but didn't want. to go there." Then later in Me conversation you said "I remember that situation and I

did .slightly nudge it back toward that side and said it (the broke bread) needed to be worked on both sides."

Multiple employees claim that you often refer to some of the Hispanic ladies as "stupid" and "lazy" and that your body
language is harsh and threatening. This is a claim that you denied.

On Friday, January 15, 2016 you were observed chewing on something by your Department Manager, Tony Hagood. You
were asked, "Do you have something in your mouth?" You responded, "Yes, you had sinuses and had a peppermint in your
mouth."

You were reminded about the Good Manufacturing Practices (GMPs) against eating out on the production floor. You said
"you understood and it would not happen again."

CONCLUSION

On January 18th, 2016 the formal investigation concluded. The findings of this investigation confum that there was a

violation of company rules and policies. Specifically Group A; Rule 5, our policy on Workplace Violence and the policy

against Harassment, and Group B; Rule 3 and Rule 13:

Group A, Rule #5

Rule $ states; Violation of the Company's policy concerning harassment, Including sexual harassment,
fighting, provoking a fight, intimidation, use of threatening or profane language, or otherwise creating a
hostile or unpleasant work environment.

Group A infractions are serious matters that often result in termination. These Infractions are not all-
inclusive. Any conduct, which could Interfere with or damage the business or reputation of the Company,
or otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including termination.
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Group B, Rule #3 and Rule #I3

Rule 3 states: Eating or drinking (with the exception of company provided liquids) outside of production

or distribution facility break areas. Employees must use the break areas for meal consumption.

Rule 13 states: Failure to observe facility safety or good manufacturing rules.

Violation of the. Company's policy concerning good manufacturing practices is a threat to consumer food safety

and violates safe quality food requirements.

Group B infractions result in discipline over a rolling twelve (12) month period; however, any infraction

may be considered units own facts, including the overall record of the employee in determining appropriate

disciplinary action. Our progressive disciplinary system for Croup B infractions normally follows a three-

step process, which allows the employee sufficient opportunity to correct his/her conduct before discharge

occurs. The severity and frequency of the offense, however, may warrant escalation of the disciplinary

process, including immediate discharge, where applicable. All Group B infractions are combined for the

purposes of the three-step disciplinary process.

DECISION

After a management review of the facts surrounding the incidents and the seriousness of the rule violations, your behavior

culls for immediate discharge; however, management has considered all extenuating circumstances, including 15 years of

service and an otherwise clean service record. Management believes a "Last Chance Ageernent" is more appropriate than

immediate discharge.

A "Last Chance Agreement" will allow you to continue to be employed subject to the terms and conditions of the

agreement. This Agreement will be in effect for the remainder of your career with the Company, any Annie violations of

Group A or serious violations ofcrrouo B Rules, as solely determined bY management, may result in immediate termination 

of your employment.

This "Last Chance Agreement" will be placed in your personnel file.
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If you do nor agree with this decision, in accordance with our open door/complaint policy, you mayfile a wrinen Complaint

(Appeal) within 5 days of this disciplinary action, which will be submitted to the Acting Director of Manufacturing, Mike

Nelson. Complaint forms are available in the Human Resources office or you may submit a letter which ouzlines your

complaint. tfyou submit a lintel), complaint, a t;iccrizg will ne scheduled for discussion of the matter.

This information has been covered with me.

Ch

Tony d t Ine Manager

f- tq- (6,

ce7
Date 

/ 

(14( -Date
t— 10 it°

Eric Mc e — Human Resources Manager

CC: Rickey G. Ledbetter
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Privileged and and Confiderrtial

FINAL WRMEN WARNING
Employee: Dewanna Buffer

August 13, 2015

Background:

On Wednesday August 5, 2015 there was some issues with the breadstick appearance. The oven had a hang

up and some of the breadsticks were baked too Wig. As the sticks were coming out of the cooler, you

informed all the packers to put the brown looking bread into the re-work tubs and throw the black, burnt

breadaway(intO a module). After explaining this a few times, KiTerrial Phillips said she still wasn't sure what

to throw away and what to keep. You said that you were in a hurry because of other issues going on in your

area, so you just grabbed her arm and said "no dark black like this — its.bumt". 'Then you pointed at your

arm and the bread in the bucket and said "this brown In not too dark and can go in tubs". Shortly afterwards,

you realized that she might have misunderstood your meaning and went back to KiTerrial and told her "hey,

you know didn't mean anything by that, right?" When she said yeah, you said "okay sorry".

Dewanna, by engaging in this kind of conversation you run the risk of violating our Policy Against

Discrimination/ Equal Opportunity Policy, and creating a hostile work environment which is a violation of

our Group A Rules #5 and unsatisfactory or careless performanceof duties as stated in Group B Rule #1,.and

our LEO policy.

Group A Rule #5: Violation of the Company's policy concerning harassment, including sexual

harassment, fighting, provoking a fight, intimidation, use of threatening or profane language, or

otherwise creating a hostile or unpleasant work environrnjnt.

Group B Rule 01: Incompetent, unsatisfactory or careless performance of duties or unproductive
use of Company time.

Conclusion:

KiTerrial was, offended by your remarks/behavior which were racially sensitive and inappropriate. it is her

desire that you nct 'az severely disciplined but take responsibility for your insensitivity. The Southern

Management Team has considered ail mitigating circumstances surrounding your behavior, Policy, Group

A and Group B Rule violations, including your past work record. Based on our investigation we believe there

was no harmful intent on your part. We have concluded that a Formal Final Written Warning is more
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appropriate than immediate discharge. However, as a team leader, there have been some issues with the

way you talk and work with your fellow coworkers. Management has concluded that you will be removed

from your team leader duties, effective immediately. You will be placed as a Class 3 Bagger Operator in the

shift drown and Serve department. You are hereby placed on notice that any future Group A, Serious

Group B (as determined solely by management) or Company Policy violations may result in immediate

termination of your employment with the Company.

Ms. l3urrer, we are committed to providing a workplace free of harassment, violence, intimidation and

hostility. Any future continuance or repeat of this type of behavior or retaliation will not be tolerated. It is

management's hope that you will correct your behavior, both now and in the future so that you may

maintain'employment with the Company.

This letter will be placed in your personnel file and will represent a Final Written Warning.

Mang with this Final Written Warning you will review, sign for your personnel file, and receive a copy of the

Southern Policy Against Workplace Violence.

This Information was covered with me:

ift-tA4e,_
Dewanna Burrer

13-1031.40----

Dan Banks, Director of Manufacturing

<11rA aynie— uman Resource Manager

Date

g- I ̀ f-t;-
Date

Note: If you do not agree with this decision, in accordance with our open door/complaint policy, you may

file a written Complaint (Appeal) within-5 days of this disciplinary action, which will be submitted to

Executive Vice President and General Manager Rickey G. Ledbetter. Complaint Forms are available in the

Human Resources Office or you may submit a letter which outlines your complaint. If you submit a timely

complaint, a meeting will be scheduled for discussion of the matter.

CC: Rickey G. Ledbetter
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Privileged and Confidential

FINAL WRITTEN WARNING
Employee: Sera fin Rodriguez

May 26, 2025

Background:

On May 21, 2015 an altercation/disagreement-occurred in the workplace between you and /Lian Betancourt.

This incident happened in the Muffin Wrap department while you both were boxing Muffins..Affer a heated,

profanity filled confrontation.vvith each other, you came to the office to complain that you felt threatened.

In your complaint, you said he cursed you and told you that he was going to "knock My teeth in" and "going

to pop meat the parking lot". Also that he was "going to shoot you — that he had-a hand gun in his car".

Jeff Haynie; Manager, immediately began an investigation. During the investigation process, you were

interviewed to determine the facts surrounding the allegations. In your interview, you admitted to saying

tO-Juan "Come on — bring it on" when yotsboth were arguing. Also based on other witnesses and statements

you were using profanity while arguing with Jcian.

Serafin, by engaging in this altercatIOn with Juan and your behavior, you created a hostile work environment

which is a violation of our Workplace Violence Policy and Group A Rules115 and #20.

Group A Rule 115: violation of the Company's policy concerning harassment, including sexual

h arassment, fighting provoking a fight, intim idation, use of threa tening or profane language, or

otherwise creating a hostile or unpleasant work environment. 

Group A Rule #20: Violating the Company's Pblicy Against Workplace Violence.

Conclusion:

The Southern Management Team has considered all mitigating circumstances surrounding your Policy and

Group A Rule violations, including your clean past work record, and the fact that there was no physical

contact exchanged We have concluded that a Formal Final Written Warning is more appropriate than
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Immediate discharge. You are hereby placed on notice that any future Group A, Serious Group R (as

determined solely by management) or Company Policy violations may result in immediate termination of

your employment with the Company.

Mr. Rodriguez, we are committed to providing a workplace free of harassment, violence, Intimidation and

hostility. Any future continuance.c r repeat ofthis type of behavior or retaliation will not be tolerated. It is

management's hope that you will correct your behavior, both now and in the future so that you may

maintain ernployment with the Company.

This letter will be placed in your personnel fife and will represent a Final Written Warning.

Along with this Final Written Warning you will review, sign for your personnel file, and receive a copy of the

Southern Policy Against Workplace Violence,

This information was covered with me:

c•-• e?,/ 

Serafin Rodriguez Date

Mike Nelson—Director of R & D Prod. Manager

a le —'Human Resource Manager

/45--

Date

Da e

Note: If you do not agree with this decision, in accordance with our open door/complaint policy, you may

file a written Complaint (Appeal) within 5 days of this disciplinary action, which will be submitted to

Director of Manufacturing Dan Banks. Complaint Forms are available in the Human Resources Office or

you may submit a letter which outlines your complaint. If you submit a timely complaint, a meeting will

be scheduled for discussion of the matter.

CC: Dan Banks
Rickey G. Ledbetter
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Privileged and Confidential

FINAL WRITTEN WARNING
Employee: Juan Betancourt

Moy 26, 2015

Background:

On May 21, 2015 an altercation/disagreement occurred in the workplace between you and Serafin

Rodriguez. This incident happened in the Muffin Wrap department while you both were boxing muffins.

After a heated, profanity filled confrontation with each other, Serafin came to the office to complain that

he felt threatened. In his complaint, he said you cursed him and told him that you were going t9 "knock my

teeth in" and "going to pop me at the parking lot". He also said you were 'going to shoot him that you

had a hand gun in your car". You were called into Dan Banks', Director of Manufacturing, office and told of

these allegations and immediately suspended until further notice.

Jeff Haynie, HR Manager, immediately began an investigation. During the investigation process, you were

interviewed to determine the facts surrounding the allegations. in your interview, you admitted to saying

to Serafin "what the hell are you looking at" when he was looking at you. Also you stated that you became

angry and told him that "I am going to beat you if you keep It up". However, you denied saying anything

about shooting Serafin, saying the word "gun", or having a gun in your vehicle on company property.

Based on the results of our investigation, Including your written statement, your behavior violated our Policy

Against Workplace Violence arid Group A Rules #5 and #20.

Group A Rule Ns: Violation of the Company's policy concerning harassment, including sexual

harassment, fighting, provoking a fight, intimidation, use of threatening or profane language, or

otherwise creating a hostile or unpleasant work environment. 

Group A Rule #20; Vio!atirg the Company's Policy Against Workplace Violence.

Conclusion:

Management was unable to substantiate the allegation of a threat iu siloot or gun-related comment. You

denied having a gun in your vehicle on Company property. fne Southern Management Team has considered

all mitigating circumstances surrounding your Policy and Group A Rules violations, including your clean past
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work record, and the fact that there was no physical contact exchanged. We have concluded that a Formal

Final Written Warning is more appropriate than immediate discharge. You are hereby placed on notice that

any future Group A, serious Group B (as determined solely by management) or Company Policy violations

may result In immediate termination of your employment with the Company.

You may return to work Tuesday, May 26, 2015, with the requirement and understanding that you will be

moved to another department and possibly another job position. You will retain your seniority and benefits

with no back pay for the suspension time.

Mr. Betancourt, we are committed to providing a workplace free of harassment, violence, intimidation and

hostility. Any future continuance or repeat of this type of behavior or retaliation will not be tolerated. It is

management's hope that you will correct you behavior, now and !nto the future so that you may maintain

employment with the Company.

This letter will be placed in your personnel file and will represent a Final Written Warning.

Along with this Final Written Warning you will review, sign for your personnel file, and receive a copy of the

Southern Policy Against Workplace Violence.

This information was covered with me:

, (Jae-) Omar 'Le- 6r\cnv 
Juan Betancourt

1-"Lca-Z,,C. 
Mike Nelson -= Director of R & D/ Prod. Manager

Jt

,...5%/2.- 6 1/.1—

Date

Date

1-4://erg-fr.-cP 
• !Human Resource Manager Dat

Note: If  do not agree with this decision, in accordance with our open door/complaint policy, you may
file a written Complaint (Appeal) within 5 days of this disciplinary action, which will be submitted to

Director of Manufacturing Dan Banks. Complaint Forms are available in the Human Resources Office or

you may submit a letter which outlines your complaint. If you submit a timely complaint, a meeting will

be scheduled for discussion of the matter.

CC: Dan Banks
Rickey G. Ledbetter
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DISCHARGE DOCUMENTATION
EMPLOYEE: BESSIE PARKER

To: Bessie Parker

From: Dan Banks, Director of Manufacturing

background:

On Thursday October 16, 2014 you and Nadine Pugh engaged in a'verbil altercation on the
production floor in view of several other employees. Nadine Pugh had walked. td the end of the

bread line to ask where was Dairel McGhee, bread hourly supervisor. Atthettime Dairel walked

up, so Nadine aske.d h)m if she.could go home. Before E irei•Could answer, you told Nadine that
she could not leave Pecause there was goingto be a line changeover. Nadine toldyou*that
Dairei was the .supervisor, you were not. What. followed next was a loud verbal exchange that
everyohe ii the area could hear. You then left and wentlo the Maintenance shop for a tool and
Nadine clocked out for Idoch. When you came batk tothe production area and began talking
with Dairel McGhee again, Nadine overheard you mention herna me and walked over to you
and Dairel. Again, you and Nadine started to argue Loudly with each other fn view of the
employees in the area. In your statement, you admitted to saying repeatedly "Hit me — pass the
first lick". Such behavior and expression is provoking a fight, violence in the workplace, creating
a hostile work environment. This statement was overheard by several of your coworkers.
Nadine walked away from the confrontaticin and came to the front office to report that,she felt
threatened and intimated by you.

Bessie, this is notthe first time that this type of behavior had been reported concerning you.
There have been several:documented andundocumented incidents during your employnient
where you have been warned about unacceptable behavior regarding our hiies.and
against hostile work environment and use of threatening behavior toward others. In another
Complaint against you in February 2010 an employee (E. Beasieqcomplained olmistreatrnent.
You admitted that there have been times you have used profanity in the work place and you
were counseled to refrain from behavior that may result in an inappropriate or hostile work
environment, rule or policy. violations, including our policy against workplace violence. Also, in
May 2006, your employment was actually terminated.for violation of (same) group A Rule ff 5,
but you were offered and accepted' another (last) cnar,ce to continue employment by agreeing
to and. signing a Return to Work Agreement, stating that any future violations of a Group A rule
may result in immediate discharge. This Agreement allowed you to return to work after you
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violated Group A Rule # 5 and the policy Against Workplace Violence. Since that agreement you
have periodically failed to correct your behavior.

Management Conclusion:

As a result of our investigation management confirmed, through interviews and witness
statements, that your behavior Is a violation of Group A, Rule # 5 and the Workplace Violence
Po:icy.

As you are aware, Group A RUle.infractions are serious.matters that often result in termination.
These. listed infractions are not all-inclusive. Any conduct; which could interfere with or damage

the business or•reputation of the-Cbmpany; orotherwise violate accepted standards of
6ehavidr, will result in appropriate discipline up to andirkluding immediate discharge.

GrOup A arrle 4 5:
Violation of the CoMpany's policy coneerhing harassment, including sexual harassment,

fighting; provoking a fight, intimidation, use' of threatening: or profane language, or
otherwise creating a hostile or unpleasantworicenvironment.

We cannot continue to risk further any condjidt that thrgatens, Intimidates, or coerces any
employee.

Southern Bakeries policy against Workplace violence states:

All suspicious Individuals or activities, including actual orthreats of potential violence,
both direct and indirect; should.be reported Immediately to your supervisor or any
other member of management. This includes threats by employees, as well as threats by

customers, vendors, solicitors, of other mem bers.of the public. Employees should not
attempt to intercede or otherwise'becorne involved with-any. actual or potentially

intimidating, harassing, or violent situation.

Employees are encouraged to bring their disputes or differences with other employees

to the attention of their supervisor, the Human Resources Department, or any member

of the Management team, before the situation escalates into potential violence.

'Southern will investigate all reports df actuai or threatened violence, as well as

suspicious individuals or activities, priarriptly and thoroughly. The identity of the
individual making a report will he:proteCted to the extent practicable. in order to
maintain workplace safety and the integrity of its investigation, Southern may suspend

employees, either with orwfthout paw pending investigation. Any employee
determined to have participated inany threatened or actual violence, or other conduct
that violates these guidelines, will be subject to disciplinary action up to and including

termination of employment.
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As a result of your violating this rule and policy and your failure to refrain from such rule and

policy violations after previous warnings, we regret to inform you that your employment with

the Company will terminate Friday, October 24, 2014

This. information has been covered with me.

Bessie Parker Dat

lo 

Dan Banks, Director of Manufacturing Date

J urnan Resourte Manager

ti(,v  
Date

Note: If youdo not agree with this decision, in accordance with put open door/complaint
policy, you May file a written Complaint {Appeal' within S days of this disciplinary action, which

will be submitted to Executive Vice President and GeneralMartaget Rickey-IG. Ledbetter.
Complaint Forms are available in the Human Resources Office or your-nay subniita letter which

outlines.your complaint. If you submit a timely complaint, a meeting will be scheduled for

discussiOn.of the matter.

CC: Rickey G. Ledbetter
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FINAL WRITTEN WARNING
Employee: Agustin Valdez

Date: August 19, 2013

To: Agustin Valdez - Personnel File

From: Dan Banks - Director of Manufacturing

Background:

On Tuesday, August 13, 2013, after clocking back in from your thirty (30) minute lunch break, you left

the line to go outside and make a personal phone call.

You admitted that you did not obtain permission from your supervisor or team leader to leave your

work area.

Kenneth White, Variety Department Manager, noted your absence. Upon your return to the line White

asked if you were returning from lunch. Your response was "no sir, i have been here, I had to go

outside to make a personal phone call".

After consulting with Manufacturing Manager Dan Banks, White called you to his office and suspended

you for violation of Immediate Termination Rules, Group A, Rule{s) 1 and 22.

Rule 1: Falsifying or failure to disclose any employment related information (oral or written), or any

other type of employment related dishonesty before or during employment with the Company, which

includes theft or misappropriation.

Rule 22: Job abandonment, including failure to timely notify the Company of any absence- i.e. no call/

no show without an excused reason for two (2) working days without prior notification to the Company,

leoyina an ossigned work area without permission - wolkinq off the Lob.

On Wednesday, August 14, 2013 you requested a meeting with myself and Human Resource Manager

Linda Burke,

We required your statement of the incident and met with you to take your statement.

During our investigation you indicated that you had spoken with your wife during your lunch break,

discussing you two year old son, who was ill. You state that you instructed your wife to wait until you

were off work and you would go with her to the hospital.
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After clocking in from lunch and returning to work you began to have second Thoughts about your

decision to have your wife wait until you were off work to take your son to the hospital. You informed a

co-worker you were going to leave the line because you needed to make a call regarding your son, who

was ill.

You left your work area and went to the outside break area where you state you called your wife and

instructed her "not" to wait on you if she felt she needed to take your son to the hospital before yeu

were off work. You then returned to your work area.

You admitted to me during our meeting that you realize you were wrong to leave your work area

without gaining permission. You asked that we allow you to return to work.

Conclusion:

As you are aware, we have a paging system throughout the bakery. There is a paging station in Variety

Wrap, Before walking off the job/leaving your work station without permission, you should have

utilized the paging system to contact your Supervisor or Team Leader to ask permission to leave your

work area In order to make a personal phone call regarding your son. Without a doubt you would have

been granted permission to make this call.

Management has considered all mitigating circumstances concluding discharge is appropriate, but after

review of your personnel record, past work performance and your genuine remorse shown during our

meeting prompted me to submit your request to return to work to EVPGM Rick Ledbetter.

We will offer you the opportunity to return to work without pay and no loss of seniority to a Final

Written Warning.

This letter will serve as a Final Written Warning that any future vioiation of Group A immediate

Termination Rules or, any other serious misconduct may result in your immediate discharge.

Another copy of the Employee Handbook is provided for your reference.

This information has been covered with me.

Agustin

C) -
Date

Dan Banks, Manufacturing Manger Date

/ i I)" ,ja

q- /3

Linda Burke, Human Resource Manager Date
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FINAL WRITTFN WARNING NOTICE

Employee: Dairel McGhee

March 22, 2013

To: Dairel McGhee—Personnel File

From: Dan Banks, Manufacturing Manager

BACKGROUND:

Oh Monday, March 18, 2013 employee BrandonMoses reported to rne.and Human Resource Manager

Linda Burke he had walked OffthejOb dbe to continued harassment/ hostile Work environment from

-you while on thejob.

OurinveStigation confirms Moses''allegations.

Moses.alleged yoUspoke.to him On morethari tme occasion in a disrespectful manner, using profanity,
and that you shoved buckets, used in the work.area, at him. You admit that you do shove the carts

toward the ingredient area and that at times youhave used profanity while doing so, which you admit,

could have led Moses to believe you were using profanity*toWatds him. You stated that you have-a-bad

habit of using profanity.

You admit on Sunday Mardi 17, Z013, prior to Moses walking off the job, you informed Supervisor

Banda, in. the presence of Moses, that mixer meter checks should have already been performed. Your

statement to Banda was "this shitshould have aiready.been done".

On more than one occasion there has been a lack of communication between you, Moses and Jeremy

Osborne (alternate mixer) in regards to job tasks which has resulted in product run errors.

You admit, on more than one occasion, Supervisor Banda met with you to discuss you behavior/ Moses'

complaints of harassment. Department Manager Mike Nelson was present at the last meeting. Nelson

reminded you of Company Rules regarding the use of profanity / harassment including creation of a

hostile work environment in the workplace, both of which are Group A Immediate Termination Rules.

You were informed by Nelson that continued behavior of this type would result in disciplinary action.
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CONCLUSSION:

Your actions area direct violation of Group A flute 5:

Violation of the Company's policy concerning harassment, including sexual harassment, fighting,

provoking a fight, intimidation, use of threatening at profane language, arattierwise creating a hostile

or unpleasant work.environment.

Management has considered all mitigating circumstances surrounding your violation, inelVdin.gyour past

-work 'record, We.have concluded that a Flnal.Written'WaroingjA more appropriate than immediate

discharge. You are hereby placed on notice thatany.future Group A rulevicilationS may result in

immediate termination of your eitiptoyme.nt.•

Dairef;.you are a valuable part of our team and it !sour sincere hope that you will be able to correct you

p.eriasior and continue employment with Southern Bakeries.
is

This
I
pfOrrriatlon has been covered with me.

Dairel 'McGhee Date

II

Dan Banks

g.E
Union Represent rive

Copy: Richard Lewis, BCTGM

4

Date

2 -
Date
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LAST CHANCE AGREEMENT
Margarette Kemp

July 03, 2012

To: Marga.rette Kemp —Personnel File

:From: Rickey G. Ledbetter — biecutive Vice President & General Manager

On June 06, 2012 you were suspended due to an incident betweeh you and co-worker Linda Knight in

which you allegedly created a hostile / unpleasant work environment, including use of profanity and

aggressive behavior toward Knight.

This,behavorls a violation of  Immediate Termination Rules, GrQuia A Ru le 5: 

- Wolotion of the:eqmpany'S polity concerning harassment, including Sextiol harassment, fighting,
provoking o fight, intimidation, use ofthreatehlhg or p(ofdne.language, or otherwise creating a hostile

cr unpleasant work environment.A.

Onliune 22, 2012 i, along with HR Manager Linda Burke and Union Steward Alice Brigg, met with you to

inform you that ye& behavior of June 06, 2012 was confirmed and that discharge was appropriate.

I also informed you that the Company, after review of your work record and in consideration of

your service time would like to offer you a Last Chance Agreement; however this Agreement would have

to be accepted by BCTGM, Local 111. You were informed that if accepted by the Union within five (5)

calendar days, we would notify you of their acceptance.

On June 26, 2012 we received from BCTGM, Local 111 their approval of a Last Chance Agreement. You

were informed of this acceptance same day.

The Last Chance Agreement is attached for your review and signature. Reinstatement without back pay

but no seniority loss or interruption of benefits.

Margarette, it is our hope that in future you will chose to fellow Company rules/policies and be a
productive Southern Bakeries employee.
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LAST CHANCE AGREEMENT

The purpose of a Last Chance Agreement is to provide an employee another opportunity to

remain employed following a violation of the Company's Immediate Termination Group A
Rules.

As a result of an Immediate Termination Group A Ruie violation, I understand my

employment Is.corstinued urider this Last Chance Agreement.

In the course of my future employment with Southern Bakeries; LI.C, I Understand that in the
event of my violation of the same or other Group A Company Rules or, any unrelated serious

misconduct my employment will be terminated immediately.

The Company also requires that you acknowledge / review a copy of the Workplace Violence
Policy, a signed copy of which will be placed in your personnel fife.

16,11„,
hilwfiargtte Kern

• X

's\\' 
Rickey G. Ledbette

Union Steward —

3 - 
Date

03.%)olD_

Date

Date

C - 2)0
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SOUTHERN'S POLICY AGAINST WORKPLACE VIOLENCE

Southern is committed to preventing violence in the workplace and i-naintaining a safe
work environment. Given the increasing violence in society, Southern has adopted the
following guidelines to deal with intimidatiOn, harassment, or other threats of violence
that may occur on Its premises.

Southern will not tolerate any conduct that threatens. intimidateS, or coerces an
'employee, vendor, customer, or member of the public at any time; including off-duty
pei'iods. Additionally, firearms; Weapons, and other dangerous or hazerdOuS devices or
SObstertdes are•striay prohibited from the Oremises of Southern without proper
:authclrization or as outlined in Company Rules,

Ali suspiciOus indiViduals or activities; including actual or threats of.potential violence,
both direct and indiredt, should be repOrted immediately to your supervisor or any other
memberof management. This includes threats by employees, as well as threats b.y
cuStomers, vendors, •sOlic!tOrs, or other memberS of the public; Employees should not
attempt to intercede or otherwise become involved with any actual or potentially
intimidating, harassing, or violent .situation.

Employees are encouraged to brinviheir disputes or differentes with other employees
to the attention of thelr.Supervisor, the Human Resources, Department, or any. member
Of the Management tearn,]before the.:Sittiation escalates into potential violence.
Southern Will irlVestfgate ati reports of aetuoi or threatenedviolence.aS well as
Suspicious• individuals or activities, promptly and thoroughly. The identity of the
individtiat making a report-Will be protected to the extent practicable. In order to maintain
Workplate safety and the integrity of its investigation, Southern may suspend
employees, either with or without pay, pending investigation. Any employee determined
lo have partICipated in any threatened.or actual violence,..or other conduct that violates
these guidelines, will be .subject to disciplinary action up to and including termination of
employment.

I, Margarette'Kemp, have reviewed and received a copy of Southero:s Policy Against
Workplace Violence:

em KLA rittiii 6.- 71-e  '7 - =3 - ia.
Margarefie Kemp Date
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LAST CHANCE AGREEMENT

EMPLOYEE: GUADALUPE ARROYO

DATE: August 19, 2011

To: Guadalupe Arroyo — Personnel 1-tie

At: Dan Banks — Manufacturing Manager

BACKGROUND:

Thursday, August 18, 2011 you reported an incident to me that occurred same day with your co-worker

Myketila Ingram in which she used profanity towards you,

You stated, and were confirmed by a witness, that upon your return from break Ingram accused you of

not informing her of a change over that needed to be made when you left for break. Your statement

and that of witness confirmed that Ingram used profanity while making her point and that she pointed

her finger in your face while talking to you.

Also, during the investigation, you admitted that you also used profanity while speaking to Ingram.

CONCLUSSION: 

Investigation into this matter confirmed that improper conduct did occur, by yourself and Ingram. Using

profanity in the workplace is a violation of Group A Rule S, which is normally a termination offense.

Violation of the Company's policy concerning harassment, including sexual harassment,

fighting, provoking a fight, intimidation, use of threatening or profane language, or

otherwise creating a hostile or unpleasant work environment.

Guadalupe, management Is comm:tted to maintaining a sate and pleasant work environment by

enforcing established rules / procedures, which all employees must abide by, in order to run a

smooth and efficient operation.

In reviewing the circumstances of this event and your past work history, management has made

the decision to allow you to retain your employment with your agreement to the following;

1) Any future violations of Group A rules may result in immediate termination of
your employment with the Company.

2) Harassment, Profanity, Intimidation & Threatening Behavior are not acceptable
conduct, future behavior of this nature may result in Immediate termination of
your employment with the Company.

3) You will review and sign a copy of Southern's Workplace Violence Policy.

Page J. of 2
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LAST CHANCE AGREEMENT

EMPLOYEE: GUADALUPE ARROYO

DATE: August 19, 2011

I, Guadalupe Arroyo, understand the terms and conditions of my continued employment as

outlined above.

C---0,ibil iff74' A I/ Yoy,7 # A 17)) 
Guadalupe Arroyo Date

(9- 0-1,-- i q- i I

Dan Banks — Manufacturing Manager Date

p  0-(q-1( 
Union Steward Date

Z, • ,--en ) 8-i -/J
Translator Date

P2ge Z of 2
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LAST CHANCE AGREEMENT

EMPLOYEE: MYKETHIA INGRAM

DATE:, August 19,.2011

Mykethia Ingram Personnel File

FR: Dan Banks — Manufacturing Manager

BACKGROUND: 

Thursday, August 18, 2011 Guadalupe Arroyo reported to me an incident that occurred same day in

whch you used aggressive, intimidating behavior and profanity towards. hire.

Arroyo states, and Was confirmeclby a witness, that 'upon hit return from breakyotlaccUsed him of not

informing yoU of a change over that needed to be made when he left for his break. Arroyo and witness

confirm that you'used inappropriate, iritimfdating•aggressIve behavior including profanity while Making

your point and that you pointed your finger ip his face while talking to him.

During theinvestieation you did admit to usifig profanity.

CONCLUSSION:

Investigation frrto the accusations made by Arroyo confirmed improper conduct did o.ctur. Using

profanity in the workplace is aviolatiOn Of GroUP A Rule 5, which.is normailya termination offense.

Violation of the 'Company's policy cancerntng horagment, Including sexual harassment,

fighting,,-provoking a fight, intimidation; dse of thredtenfrig'pr prrifone lahguag,e, or

otherwise creaming a hostile or analeasant work enyfronraetit.

Mykethia, management is committed to MaIntaltilng a safe and pleaSantwork environment by

enforcing. este blished rules / procedures, which all employees must abide by, In order to run a

smooth and efficient operation. The, use of intimidating, aggressive behavior toward others can

lead' o /result in escalated problems counter to our piplity against WorkplaceVlolence.

In reviewing all mitigating circumstances and your past work history, management has Made the

decision to allow you to retain your employment with your agreement to the folloWing;

1) Any future violations of Group A rules may result in Immediate termination of
your employment with the Company.

2) Harassment, Profanity, Intimidation & Threatening Behavior are not acceptable
conduct, future behavior of this nature may result in immediate termination of

your employment with the Company.

.3) You will review and sign a copy of.Southern's Rules and Policy against
Workplace Violence.

Page 1 of a
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LAST CHANCE AGREEMFNT

EMPI OYEE: MYKETHIA INGRAM

DATE: August 19, 2011

Mykethia Ingram, understand the terms and conditions of my continued employment as

outlined above.

6-7/2/ .4,1',14wr 

Mykethi4ngram Date

Dan 9apks Manufacturing Manager Date

iq

Union Steward Date.

Page 2 of 2

C ay
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Last Chance Agreement

Employee: Luis lassanda

December 15, 2010

To: Louis Banda — Personnel rile

Fr: Dan Banks — Production Manager (Variety / 024-5)

Backgrount

On Friday, December 03, 2010 you were involved In a conversation with Receiving employee !cars Brown. This

conversation took place after you paged Brown to deliver bags to Variety Wrap. As per your statement, Brawn became

angry over the phone claiming that you constantly wall until you are almost out of bags before notifying Receiving. You

denied Brown's statement of waiting until you were almost out of bags to contact Receiving.

When Brown arrived to deliver bags you met him at the shipping pull station near Variety at which time, aceording to your

statement, Brawn began cursing and threatened you.

During an interview with you on December 06, you admitted that you had, on numerous occasions, participated in "good

natured kidding' with Brown and felt that this may have led to the escalation of the December 03 incident.

Management Conctosiont

Management conducted an Investigation Into the Incident. After interviewing all parties Involved, which included a

witness; we have concluded that the situation was not handled property by either party. According to statements, both

parties used profanity and behaved in a threatening manner toward each other.

Luis, the Company cannot and will not condone such behavior. Your position as an hourly supervisor further enforces
your responsibility to set the example and to conduct yourself in a professional manner at all times.

Your conduct of December 03 Is a Group A rule violation, which often results In the employee's termination of

employment.

Group A — Rule 5: Violation of Company's policy concerning harassment, including sexual harassment, fighting, provoking
a fight, intimidation, use of threatening or profane krnguoge, or otherwise creating a hostile or unpleasant work

environment,

Taking into account the overall degree of severity Involved, your past work history, and the agreement between both
parties Involved that prior "good natured kidding" escalated the situation, the Company will offer you a Last Chance
Agreement, allowing you to continue your employment, with the understanding that any future Group A or B Rule

violation(s) could result in termination of your employment.

This Information has been covered with me, I understand and agree to the terms and conditions set forth.

ee,40S,- /P-14- JO
Luis a Date

Dan Banks Date

(Aa‘ii:v C2,vv,t-  v • -1c gg
Union Steward Date
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Last Chance Agreement

Employee: aeshua Brown

December IA, 201t1

To: Joshua Brown — Personnel File

Fr; Wendell Cox - Receiving Manager

acicaroanta

On Friday, December 03, 2010 you were involved In a conversation with Variety Supervisor Luis Banda. This conversation
took place after Banda paged you to deliver bags to Variety Wrap. As per your statement, when you returned Banda's

page you questioned him as to why he constantly walls until he is almost out of bags before notifying Receiving. You
admit that you were irritated.

You arrived at the shipping pull station near Variety at.which time, according to yourstatement, Banda approached you In

a threatening manner, you Informed him that you could take *this' outside after you were off because you weren't

backing down from anyone.

D uring an Interview with y1.12.1 OttDecember 07, you admitted that you had, an numerous =aliens, partldpated in 'good
natured kkidine" with Banda and felt that this may have led to the escalation of the December 03 incident,

Mantuternetyi contiolicalt

Management conducted an Investigation into the Incident. After interviewing all parties involved, which Included a
witness; we have concluded that the situation was not handled property by either party. According to statements, both

parties used profanity and behaved In a threatening manner toward each other.

Joshua, tire Company cannot and wilt not condone such behavior. Your conduct of December 03 Is a Group A rule
violation, which often results in the employee's termination of employment.

Group A— Rule 5: Violation of Company's policy concerning harassment, including sexual hurassment. fighting, provoking
a fight, intimidation, use of threatening or profane language, or otherwise uevUng a hostile or impieosont work

environment.

Taking into account the overall degree of severity involved, your past work history, and the agreement between both
nartles involved that prior 'good natured kidding- escalated the situation, the Company win offer you a Last Chance
Agreement, allowing you to continue your employment, with the understanding that any future Group A or B Rule
vlolation(s) could result in termination of your employment

This Information has been covered with me, I understand and agree to the terms and conditions set forth.

)10  

Date

I LI/  47/"Z.0(?,

Date
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IDOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related to anemployee's wor k pe rformance pr se rve as documenta t ion of immed ia te te rm ina t ion, when applica bi..  

l .e /

flit

DISCIPLINARY ACTION FORM

Employee:

pepothlene

GROUP A

Ilex/

GoR iF0)01sPi

Or GROUP /3

Documented Verbal Warning-Group B - Rule #1 Only

1st Written Warning

Dlscp. Susp. - One Day
ewe—   n Dee

Subject to Discharge

iTerminatien

I4ate of Offer4e

C;t4ki-qt "Oliztr„

0- 3
Rue Number

3d
Date of Offense

g Wei/VS

Use back of page and additional paper if needed. If applicable. (1) Review P
3) Expla in the NEXT disciplinary action if problem  persist.

Job

Firs: Name

Shut:

GROUP C

ATTENDANCE / ABSENTEEISM 7ARDINESS

Written Warning - Documented

 2nd Written Warning Documented

 One (1) Day Susi:. -Documented

 1Subject to Discharge

 iTercenase

 jLecvs Eat',

Absence

!Rule # 9

Group C Offense

M I

Sucp Dale

Date

Dale

Date

Dale

61431MtiffiriSM" .. .7,;.1.7g7g$2;* 
lOUS documented disciplinary action; (2) Explain THIS disciplinary action, then

kitz, eaajtki 4„

This matter has been discusvid with me:

Employee Signature  Data

Management

  Supervisor I. Manageflig nature Date

EMPLOYEE REFUSED TO SIGN

Witness

Date  Signature

RflviSCd: Juiy 10,  2013

7_0
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DISCIPLINARY ACTION FORM'

DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related to an

employee's work performance or serve as documentation of immediate termination, when applicable,

Employee: 0%.54), r— ij-----Ui$ 1/1 •
tam Name

i . . ,
Department:. coo Tine!

Firsi Name LC,

I) 0./..f... ;:,1:..

., ''' , " IV 2N.52. ' ;UN./

GROUP R GROUP CGROUP A. or it

Documented Verbal Warning-Group F3 - Rule #1 Only
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but W ' Warning

Day
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Warning - Documented

Susp - Documented

k"....... scp. Susp. - One '2nd Written
Suspension Date

$
Subject to Discharge One (1) Day

Susp. Data

Subject to Discharge
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ii r1,`: --_

Group C OffenseGROUP A V"I Group B

..... ....e,

JV3
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Dale

/ I

Ruie Number flute Number

'Leave Early

'Absence
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Dale
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/ /

•-•

Date

. , . . ...
• EXPLAIN-T.1W ARCWfACTIRAND 48i*OgatifiROUNDIrid

, 
/1474AVONt

Use back of page and additional paper it needed. If applicable, (1) Review PREVIOUS documented disciplinary action: (2) Explaln THIS disciplinary action, then

(SExplain the NEXT disciplinary action it problem persist.
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This matter tras been discussed with m0.

EMPLOYEE REFUSED TO SIGN
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DtSCIPLUARY ACTION FORM

DOCUMENTATION OF DISCIPLINE: This Corm will serve as documentation of disciplinary efforts made by supervision to coirect problems related

to an employee's work performance or serve as documentation of immediate termination, when applicable.

Employee: Lt,, ,,friC( /

I. afilf, ex....1) Fist Name f U

04.Tontnent C e Job Tee:  A 6'..1 2ei./? She „„, ..../t

.., CATEGORY:FOR DISOIPLINARFACTIONJCHECK ONE)•

GROUP A or GROUP B GROUP C

1 Verbal Warning-Group B - Rule 'VI Only
ATTENDANCE / ABSENTEEISM / TARDINESS

.ist Written Warning ,. Written Warning - Documented

Disco. Susp. -One Day 2nd Written Warning - Documented
Suspension Date

1Subject to Discharge ]One {1) Day Susp - Documented
Swp Date

Subject to Discharge

Termination

- RE ONCE) - '''' ' :-,'.
, .

GROUP A 171 Group B Group C Offense

Tardiness

Date

Rule Number Rule Number

leave Early / /

. . Date

Date Of Offense Date of Offense Absence / i
Date

—
Rule 119 I I

bale

EXPLAIN THE FACT8 AND CIRCUMSTANCES SURROUNDING THIS ACTION:

Use back of page and additional paper if needed If applicable, (1) Review PREVIOUS documented disciplinary action; (2) Explain THIS disciplinary action, then
(3) Explain the NEXT disciplinary action if problem persist.
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,--
Thlu matter has b-aan discussed with me: I
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— • ,

11

EMPLOYEE REFUSED TO SIGN

ti

Senior employee may sign In the absence of a Steward

tian9ernant Union Representative

,..

•
I
;

rvlsor's SI nature Data Signature

Union Representative or Senior Employee Signature applies only to Union Department Employees

_ .
Reulsed. 09,07/Oh
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apci.ptiNARY ACItON FORM
• . " . . .

DOCUMENTATION OF DISCIPLINE: Tins fOrm-WIll.serve dottimtritatiOn Of disciplinary efforts mark by supervision to correct problems related'
to an e iripIPyee's Work PerfoCinance• or serVe,as aoc.umentation;of, immediate term iNtibn, when applicable, ' 

• Employee`
La athe

:f.
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errnItiatiort'
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1)/
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• •
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Manacomenv 

Date'. Date

EMPLOYEE REFUSED TO SIGN

Sonic employee may sign in the absence of a Steward 

Union Representative

4/5/: 14144 
-SI Mtdre

Union Representative or Senior Employee Signature applies only to Union Department Employees

Revised: 09101106
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DISC ,)LIE ARY ACTION FORM
DOCUMENTATION OF DISCIPLINE: This form will serve as documentation of disciplinary efforts made by supervision to correct problems related

to an employees work performance or serve as documentation of immediate termination, when applicable. 

Employee: Le.e
Department:

r
Last Name

\trfAdri.e.k Job Teta:

first Name

I 1( excclio Stet.

Mi

GROUP A  I or GROUP B ✓1
it

Verbal Warning-Group 8 - Rule #1 Only

GROUP A

let Written Warning

Disco. Susp. - One Day

Sub)ect to Discharge

Termination

Date of Offense

Dspention

Rule Number

I 1Y
Date of Offense

GROUP C

ATTENDANCE ABSENTEEISM/ TARDINESS

Written Warning - Documented
Sy 

 )2nd Written Warning - Documented

 !One (1) Day Susp- Documented  

 ISubject to Discharge
Susp Date

7̀: w.A.+4 

Group C Offense

Tarcilnese

Date

 1Leaye Early
Date

 !Absence
Date

—1Ftuln g
Dale

Use back of page and additional paper If needed. II applicable, (1) Review PREVIOUS documented disciplinary action; (2) Explain THIS disciplinary action, then

(3) Explain the NEXT disciplinary action if problem persist. 

E0.44A5 Cr ex.cep4.,b, pro v:de.c) 1.t.i45)0(.4--
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1,(6sc. +Le b~e~1~CoreCtS 'gsr" Cb-461.5i,011)41-v). F-cL; ,bserve

5c,'1_41-1 or eicc,c1 vivt_Ci4^1A-cic-cau-41-5 A.ryvt_: i f irt)c4-1 01)5,e Rico) ec,$,I.,5. Cc-LA(1V

OK- `-fri-e •

•
••ThI3 matter has been discussed with true;

i

,--

4/1...,./14.....
f — ii

i ,... rtt LIiattire-
 
Fi ' Date

Management

"c/  

1,06,1

_sore Signature

t
Date' •••

EMPLOYEE REFUSED TO SIGN

Sento en pie sign in the absence o a Steward
o etiteitigve

1-1 4, L2-
Date • Signature

Union Representative or Senior Employee Signature applies only to Union Department Employees

Revised' 05;97/06
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DISCIPLINARY ACTION FORM 

DOCUMENTATION OF DISCIPLINE:. This form will serve as documentation of 
disciplinary efforts made by supervision to correct' problems related to an.

employee's work performance or serve as dotumentat ion of im mediate termination, when applicable
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EMPLOYEE REFUSED TO SIGN

This matter.- has 'been-discussed with me: •

Fmployee Signature Date

. 'Management " Witness,

. 77/2..,,_.a(e.,--(.----2- y, 5-, )_5
Supervisor/ MailagerSignatura -. Date- -. Date - SignatUre •:•-.••• . •
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SCIPLINARY ACTION FC AM, . .
' pOCUMENtAtioN.OF DISCIPLINE This form 4411 serve AS; cfoqittigi*tion.of cflicipilpaiy effbrts, made by soperyision to.cocFed-problerns related to an

einploites Woilc.perforrna'nte or.serve as docOrnentaticill of irnmediatijerliiinatic hera atiOlitatile: - 
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Use back of pa2e abdacidtbdiOlPaparif needed, If applicable, (1) Resew PREVIOUS documented disciplinary action; (2) &plain THIS disciplinary action, then
(3) Eielairitha NEXT ifiecipllnafy action If problem persist 
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EMPLOYEE REFUSED TO SIGN
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On Friday 11-15-13, Jeffery was observed going through the production area with a cup of coffee. This is

a serious safety offense. Possible food contamination. Referring to section D, number 5 of the current

GMP policy, "no personal food or drink allowed on the production floor, packaging or storage areas".

Also discussed was the Group B rules 3 and 13. I reminded Jeffery that there is a designated route from

the breakroom to the outside break area and that all food and drink must be covered when taking this

route. The next offense of this nature will be reviewed as insubordination and possible termination.

•
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

* * * * * * * * * * * * * * * * * * * * * * * * * * * * *

*

SOUTHERN BAKERIES, LLC

and

CHERYL MULDREW, an Individual • Case 15-CA-169007
*

and

LORRAINE MARKS BRIGGS, an Individual • Case 15-CA-170425

and

BAKERY, CONFECTIONARY, TOBACCO • Case 15-CA-174022

WORKERS, AND GRAIN MILLERS UNION
*

* * * * * * * * * * * * * * * * * * * * * * * * * * * *

JOINT STIPULATIONS OF FACT 

The parties stipulate as follows:

1. This joint stipulation of the parties is set forth as Joint Exhibit 1.

2. At all material times, Human Resources Assistant Annette Capetillo was an agent of
Southern Bakeries, LLC (Respondent) as defined in Section 2(13) of the Act.

3. The handbook excerpts in Joint Exhibit 2 at pages 13, 17, 18, and 19 set forth the rules

alleged in Paragraph 7 of the Second Consolidated Complaint. These rules apply to
Respondent's production and sanitation employees, have been in effect since at least

October 2015, continue in effect, and have not been superseded, modified, or rescinded.

4. On May 30, 2013, Respondent issued Lorraine Marks Briggs a final written warning as

set forth in Joint Exhibit 3. The lawfulness of this discipline was the subject of a
previous hearing before Administrative Law Judge Robert A. Ringler and was
adjudicated before the Board. Southern Bakeries, LLC, 364 NLRB No. 64 (Aug. 4,
2016). The Board Decision and Order is presently pending before the 8th Circuit Court of

Appeals based upon a petition filed by Respondent and a petition for enforcement filed

by the NLRB.

1
J EXHH3IT
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5. On April 12, 2016, Respondent issued disciplinary action forms to Ronald Dixon and
Justin Easter as set forth in Joint Exhibit 4. Those forms comprise 1st written warnings,
though the box was mistakenly checked for suspension.

6. Respondent produced no documents in response to General Counsel's Subpoena Duces
Tecum B-1-USHLI7 (the Subpoena), Request Number 2. Subpoena Request Number 2
requested:

Documents that show all the work rules, policies or conditions of employment
regarding maintaining the confidentiality of employee discipline anti /or.
disciplinary investigations or prohibiting the discussion of these matters with
other employees, applicable to non-supervisor employees employed at
Respondent's facility at any time during the period covered by the subpoena,
including documents showing any changes to the rules, the effective dates of
any such changes, and a description or statement of the changes.

Respondent acknowledges that it is not aware of documents responsive to this request.

7. Respondent produced no documents in response to the Subpoena, Request Number 3.
Subpoena Request Number 3 requested:

For the period of January 1, 2015 to the present, documents which reflect all
investigations and/or discipline or counseling of employees for failing to keep
discipline and/or company investigations confidential and/or disclosing
information regarding discipline and/or company investigations, including,

but not limited to, counselings (oral or written), write-ups, letters, warnings
(oral or written), suspensions, last chance agreements, terminations, and/or
other personnel actions, together with all documents relied upon in issuing the
discipline and all documents describing the incident that is the subject of the
discipline.

Respondent acknowledges that it is not aware of documents responsive to this request.

8. Respondent produced no documents in response to the Subpoena, Request Number 4.
Subpoena Request Number 4 requested:

The complete personnel file of each employee identified in response to
Request No. 3 above (excluding wage garnishment and medical records).

Respondent acknowledges that it is not aware of documents responsive to this request.

9. Respondent produced no documents in response to the Subpoena, Request Number 23.
Subpoena Request Number 23 requested:

All documents relied on by Respondent in deciding to classify Lorraine Marks
Briggs as ineligible for rehire on or about March 4, 2016.

Respondent acknowledges that it is not aware of documents responsive to this request.

2 `r•
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10. Respondent produced no documents in response to the Subpoena, Request Number 24.
Subpoena Request Number 24 requested:

Documents which refer to or memorialize or conversations or
communications relating in any manner to the decision to classify Lorraine
Marks Briggs as ineligible for rehire on about March 4, 2016, including those
between and among supervisors, managers, and Human Resources
representatives.

Respondent acknowledges that it is not aware of documents responsive to this request.

/

Dav
1 

id L. Swider
Philip R. Zimmerly
Bose McKinney & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, Indiana 46204
(317) 684-5161
Attorneys for Southern Bakeries, LLC

3

a l fi. Mohn
Erin E. West
Counsel for the General Counsel
National Labor Relations Board
Subregion 26
80 Monroe Avenue, Suite 350
Memphis, Tennessee 38103
(901) 425-7234
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E-MAIL, VOICE MAIL, AND INTERNET USAGE

Electronic media and services are provided by Southern primarily for employees' business use. Limited,
occasional, or incidental use of electronic media (sending or receiving) for personal, non-business

purposes is understandable and acceptable. However, employees are expected to demonstrate a sense
of responsibility and not abuse this privilege. Privileges may be revoked without notice.

The Company's mail, voice mail, and Internet systems are Company property. These systems should not
be considered private. The Company reserves•the right to monitor all e-mail and voice mail messages

and Internet usage. Employees and third party individuals are prohibited from transmitting any messages
nr materials Goutainine profane, harassing, or otherwise potentially offensive language or images.
Violators of this policy will be subject to appropriate disciplinary action up to and including termination of
employmet IL

Southern uses a vast amount of computer and electronic technology. Therefore, employees using these
systems may be required to sign a computer and electronic use policy.

A detailed policy is reviewed with all users and a signed acknowledgement is maintained in the personnel

file.

CAMERAS OR IMAGING DEVICES

Employees, contractors, and visitors may not carry cameras or imaging devices into any Southern

facilities.

This includes:

1. Conventional film, still cameras
2. Digital still cameras
3. Video cameras
4. PDA cameras
5. Cell phone cameras

An employee with authorization to take pictures in the facility must sign in at the front reception desk and

be gjveria Photographer's Pass. This pass must be worn at all times while shooting pictures. A

Southern management employee must accompany the employee.

Current Good Manufacturing Practices & Sanitation Practices

Southern Bakeries

A. Foreign Material Control

1. Potential foreign material sources such as jewelry, false fingernails or visible body piercings are not

allowed. Long fingernails *are not alloWed on employees handling unwrapped product. Fingernails must

not extend past the ends of fingers or nails.

2. No glass containers are to be brought into the bakery.

3. Do not chew gum in the plant.

4. Keep all unscreened doors and windows closed.

S. Report any evidence of insects and/or rodents to supervision.

6. Do not wear jewelry or watches, other than a plain wedding band or medic alert tags, when ins food

production or packing facility. .

7. Be watchful for loose parts on equipment that may get into product. Report findings to supervision_

8. Do not carry anything in •shirt pockets or pencils behind the ear.

9. Do not place any non-product items on or above product zone areas.

Page
13
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10. All overhead lights shall be effectitiely guarded to prevent any glass contamination potential in case

of

breakage.

11. Blue metal detectable band aids are the only approved band aid to be used inside the bakery.

12. Do not use razor blades, box openers or other devices utilizing a razor blade edge.

13. Do not stand or walk on product zones, ingredient bags or containers, use ladders or scaffolds.

B. Personal Hygiene

1. Practice good personal hygiene, bathe daily, keep hands and fingernails clean.

2. Do not cough or sneeze toward product or fellow employees.

3. Do not work with open.sores or. boils.

4. Wear clean, acceptable uniforms.

5. Wash hands every time upon entering a food production or packaging area.

6. Wash hands twice after using the restroom, once in the restroom, and again on entering the

production area.
7. Wash hands in the restroom even if only a urinal was used.

8. Suds well, especially around fingernails, and use lots of water to wash away the soap and germs when

washing hands.

9. Dry hands 'with a clean paper towel — you will remove even more germs.

C. Infectious Diseases

1. If you have diarrhea, vomiting, sore throat and fever, jaundice (yellowing of skin and eyes) or an

infected sore that cannot be covered, you cannot enter a food production or packaging area. If you are

sneezing, coughing or have a runny nose, you may need to wear a mask. Let your supervisor.know of

your symptoms.
*2. Should there be a spill of bodily fluids, such as blood, any contaminated food items or packaging must

be destroyed. Notify your supervisor for appropriate clean up.

Pathogens Often Transmitted by Food Contaminated by Infected Persons Who Handle Food:

Some pathogens are frequently transmitted by food contaminated by infected persons.

The presence of any one of the following signs or symptoms in persons who handle food may indicate

infection by a pathogen that could be transmitted to others through handling the food supply and must

be reported to a supervisor immediately:

Diarrhea,  vomiting open skin sores  boils

fever dark urine jaundice

The failure of food-handlers to wash hands (in situations such as after using the toilet, cleaning spills, or

carrying garbage, for example), wear clean gloves, or use clean utensils is responsible for the food borne

transmission of these pathogens. Non- food borne routes of transmission, such as from one person to

another, are also major contributors in the spread of these pathogens.

Pathogens that can cause diseases after an infected person handles food are the following:

Hepatitis A virus;
Salmonella Typhi;

SapovirtAes
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Shigella species;

Staphylococcus aureus;

Streptococcus pyogenes.

Pathogens Occasionally Transmitted by Food Contaminated by Infected Persons Who Handle Food

Other pathogens are occasionally transmitted by infected persons who handle food, but usually cause

disease when food is intrinsically contaminated or cross-contaminated during processing or preparation.

Bacterial pathogens in this category often require a period of temperature abuse to permit their

multiplication to an infectious dose before they will cause disease in consumers.

Preventing food contact by persons who have an acute diarrhea! illness will decrease the risk of

transmitting the following pathogens:

Campylobacter jejuni;

Cry. ptosporidium species;
Entamoeba histolytica;

Enterohemorrhagic Escherichia call;

Enterotoxigenic Escherichia coil;

viardia iniestirtails;
Nontyphoidal Salmonella;

Taenia solium;

Vibrio cholerae;
Yersinia enterocolitica.

D. Practices CornMon to all Employees

L Practice continuous sanitation at all times. Keep your work area clean.

2. Be observant of any and all potential foreign material over, around or in all product zones.

3. ALWAYS keep hair confined in a hair net when in production and storage-areas.

4. Smoking is allowed in designated areas only.

5. Eat lunches and take breaks in designated areas only. Eating is not allowed in production areas. No

personal food or drink (including gum and tobacco) are allowed on the production floor of any food

preparation, packaging or storage facility.

6. Keep lunchrooms and locker rooms clean by disposing of lunch, snacks, paper towels, etc., in waste

receptacles. Leave lunchroom tables clean and wiped off, empty ashtray, leave sinks clean_

7. Keep things in their place. Practice good housekeeping.

8. Do not block aisle ways.

9. Make suggestions that will improve the sanitary conditions of the plant.

10. Report any possible contamination problems to supervision.

11. Wash hands or change gloves whenever moving from a non-product zone activity to a product zone

handling activity. Sanitize hands as required.

12. Employees shall maintain gloves, if used in food handling, in an intact, clean and sanitary condition.

Employees shall not place L11 4:7111td1 y ;tti u.1 .above any food contact or product zone.

14. Follow the hand brush coding procedures when using hand brushes

a. Use Green bristle hand brushes on product zones only.

b. Use Red bristle hand brushes on non-product zones such as floors, wails,

c. Use Black bristle brushes on floor drains only.

15. Clothes should be clean and free of contamination. Follow the uniform policy.

E. Practices Common to all Production Employees

Page
is
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1. A final check to verify cleanliness of equipment will be made prior to start-up each day.

a. Operate conveyors one revolution.

b. Report unclean equipment to responsible department.

c. Unclean equipment must be recleaned prior to start-up.

2. Always wear clean disposable gloves when handling product.

3. Keep all ingredient containers covered when not in use.

4. Brush bags before dumping to prevent anything on the outside of the bag from entering a product

zone.
Wipe off all‘-entainers l-fore opening.

6 Visually check all ingredients and supplies 25 used.

7. Use a separate brush for brushing bags and product zones. Do not use on a product zone a brush that

is normally used to pick up floor sweepings.

8. Sift dry ingredients before using.

9. Strain liquids as they are used.

10. Control dust through careful handling of ingredients.

11. Close tops of partially used bags of ingredients when not in active or immediate use.

12. Do not place Ingredients or ingredient containers on the floor.

13. Do not place wrapping supplies directly on the floor.

14. Open cartons on three sides forming a self-closing lid.

1S. Leftover ingredients, dough, toppings, packaging materials, etc. are to be properly stored at the end

of each production run.

16. Where necessary, all product zones will be sanitized prior to start of production.

17. Insure that equipment serviced by maintenance is cleaned and sanitized as required prior to use.

18. Prevent spillage.
19. Keep hands clean to prevent residue from dripping onto floors, equipment, etc.

20. Avoid tracking flour or other ingredients around the plant.

21. Invert the top layer of stacked pans to prevent foreign material from falling into open pans.

22. Load racks from top down and unload from bottom up.

23. Pick up papers, string, etc., that may be on the floor or in aisle ways.

24. Wipe fingerprints from equipment, walls, etc.

25. Place soiled gloves in proper containers.

26. Put tools and equipment where they belong.

27. Keep debris In work areas picked up.

28. Leave work areas clean and swept.

29. Replace dust mops and dustpans on their hangers after usingthem.

30. Replace air hose on proper hangers after using them.

31. Keep utensils clean.

32. Insure that catch pans are emptied as required.

F. Practices Common to Maintenance and Sanitation Employees

1. Use only approved cleaning or maintenance supplies.

2. Be extremely aware of the potential for product zone contamination during all cleaning or equipment

repair activitinc, including product zones below or nearby cleaning or equipment repair activities. Of

particular concern are pressure washing, the use of compressed air, welding or grinding activities as

these may have an impact on a product zone away from the immediate area.

3. Always wash hands prior to working on product zones.

4. Aiways use clean tools when working on product zones.

S. Temporary repairs using temporary materials such as duct tape, wire, screw clamps, etc., are allowed

provided the material is dated and initialed by the user. Temporary repairs must remove and a
permanent repair installed within 30 days of the temporary repair.

G. Allergens
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1. Some people become ill when eating peanuts, tree nuts, eggs, milk, soy, wheat, fish and/or shellfish,

because they are allergic to them. Be aware of the need to avoid cross contamination of foods with

undeclared ingredients.

H. HACCP training

HACCP stands for Hazard Analysis and Critical Control Points. it is systematic evaluation of a process to

identify Food Safety Critical Control Points, develop control and monitoring systems. The metal detector

on each production line has been identified as a Critical Control Point. Only Management and

Supervisors are allowed to remove productfrom the metal detector reject cuni.ainers. Neves !ernove

product from the metal detector and place it back on the line without rerunning it back through the

metal detector.

I. Food Security

To enhance everyone's security we ask all employees to be alert to several potential security hazard's.

1. Intentional Adulteration of our products or sabotage.

a. Report to your Supervisor, any unusual activities by anyone in your work area.

b. If someone does not belong in your work area and appears to be endangering the

product, be reminded this could affect all of our jobs and must be reported.

2. Potential outside interference

a. If you notice anyone wild does not appear to belong on company property, you should

report this.
to your Supervisors and/or Security.

Last Up-Date: February 2010

FACILITY RULES AND DISCIPLINARY PROCEDURES

In order to promote the orderly, efficient and safe operation of the facility, and to provide a pleasant and

safe workplace for all of us, we have adopted and will enforce these rules. These rules apply to all

employees (hourly and salaried), unless otherwise noted herein.

GROUP A

These infractions are serious matters that often result in termination. These listed infractions are not all-

inclusive. Any conduct, which could interfere with or damage the business or reputation pf the Company,

or otherwise violate accepted standards of behavior, will result in appropriate discipline up to and

including immediate discharge'.

1. Falsifying or failure to disclose any employment-related information (oral or written), or any

other type of employment-related dishonesty before or during employment with the Company,

which includes theft or misappropriation.

2. Revealing confidential, privileged or proprietary information without proper authorizaticin.

3. Using Company time or resources for personal use unrelated to employment with the
Company without proper authorization. 1 his includes leaving Company property wring paid
breaks or leaving your assigned job or work area without permission.

4. Engaging in any immoral or indecent conduct.

5, Violation of the .Company's policy concerning harassment, including sexual harassment,
fighting, provoKing a fight, intimidation, use of threatening or profane language, or otherwise
creating a hostile or unpleasant work environment.
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6_ Insubordination, which includes but is not limited to the following:

a. Disobeying or failing to carry out the instruction of a supervisor, or

b_ Interfering with a supervisor in the performance of his/her duties.

7. Intentionally damaging or vandalizing Company property, property of another employee,
property of a customer or a contractor, including but not limited to sabotage.

3. 6rinyinu ur opsseseine any Greatrii, explueiv , iidzaruuus.iileieribi icrtiSe with a blade above

two inches, or other weapon on Company property, including Company vehicles. Employees
may store hunting guns, unloaded in their locked personal vehicle during gun hunting season
only. Guns must not be removed from vehicles when on Company property.

9. Any off-duty conduct, which could impact, or call into question the employee's ability to

perform his/her job.

10. Improper conduct toward a potential or existing customer, vendor or business partner.

1 1. Violating the Company's policy on drugs or alcohol.

12. Unauthorized use of still or video cameras, tape recorders, or any other audio or video
recording devices on Company premises, in a Company supplied vehicle, or off-Company
premises involving any current or former Company employee, without such person's

expressed permission while on Company business.

13. Improper conduct that results in personal injury, property damage, or loss of busihess.

14. Sleeping on duty.

15. Violation of Company Code of Conduct and/or Antitrust Policy (this rule applies to saiaried
and administrative personnel only).

16. Engaging in a willful slowdoWn or otherwise deliberately restricting output.

17. Operation of equipment without safety guards' properly in place.

18. Failure to follow proper lockout/tag out procedures including bypassing Safety switches
before repairing, cleaning or maintaining equipment.

19. Entering a. confined space without proper authorization or a permit.

20. Violating the Company's policy against violence.

21. Failure to follow security procedures, such as failure to show proper lD when. entering or

exiting the facility; failure to disclose and obtain permission concerning property or product
leaving the facility; or otherwise faiiing to comply with security instructions.

.22. Job abandonment, including failure to timely notify the Company of an absence — i.e. no call
no show without an excused reason for two (2) working Boys without prior notification to the
Company, leaving an assigned work area without permission — i.e. walking off the job.

GROUP B

These infractions result in discipline over a rolling twelve (12) month period: however, any infraction may
be considered on its own facts, including the overall record of the employee in determining appropriate
disciplinary action. Our progressive disciplinary system for Group '13 infractions normally follows a three-
step process, which allows the, employee sufficient opportunity to correct his/her • conduct before
discharge occurs. The seventy and frequency of the offense, however, may warrant escalation of the

Page
18

000711



disciplinary process, including immediate discharge, where applicable. All Group B infractions are
combined for purposes of the three-step disciplinary process.

These steps are as follows:

Infraction . Disciplinary Action 
First Written Warning
Second Disciplinary Suspension one (1) Day
Third Subject to Discharge

NOTE: Rule Number 1 — An additional, First disciplinary step documented as Verbal Warning.
This applies to Group B — Rule Number 1 only.

1. Incompetent, unsatisfactory or careless performance of duties or unproductive use of Company
time.

2. Possession or use of tobacco products in production areas and/or use in any other unauthorized
area.

3. Eating or drinking (with the exception of Company provided liquids) outside of production or

distribution facility break areas. Employees must use the break areas for meal consumption.

4. Bringing glass items into a production or distribution area.

5. Soliciting for any purpose during the work time of either the soliciting employee or the employee
being solicited. Work time does not include the employee's free time such as meal periods or
breaks. Distributing any type of literature during work time or at any time in the work area is not
allowed.

6. Removing, defacing, or covering over any Company postings.

Bringing or allowing any non-employee inside the facility (including the break room) without prior
permistion from management. Unauthorized plant entry by employee.

8. Bringing newspapers or any other periodicals into a production or distribution area.

9. Failure to-report immecliately-to-yoursupervisorany-ow-the=job-injuric- no matter I-Tow slight.

10. Failure to observe Dress Code and Grooming policies.

1 1. Violation of Communication Policy, including unauthorized use of E-mail.

12. Employee must maintain a working home or cell phone, or valid contact number and communicate

tc supervisor his/her phone number / contact number.

13. Failure to observe facility safety or good manufacturing rules

14. Other facility rules and procedures communicated to the Company's employees.

15. Bringing / Using cell phone in a production or distribution area. Supervisors and management are

allowed cell phones in all areas.

ATTENDANCE, ABSENTEEISM, AND TARDINESS

GROUP C

Disciplinary procedures concerning attendance problems follow the progressive system over a rolling six

(6) month period; however, any offense may be considered on its own facts, including the overall history
of the employee, in determining appropriate action, Our progressive discipline system normally follows a

four (4)-step process. These steps are as follOws:
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To:
From:

OUTIIFPN

PERSONNEL FILE DOCUMENTATION

May 30, 2013

Lorraine Marks

Dan Banks, Manufacturing Manager

Subject: Rule/Policy Violation of May 24, 2013

Baciwound:

On Friday, May 24, 2013 at approximately 10:05 AM I was in the Bread department standing at

the bread oven discharge area talking with the oven operator when l noticed you walking

toward me from the bread wrap area (your assigned work area). You proceeded past me,

without comment.

I thought it odd that you would be leaving your work area at this time, since bread wrap had just

reported to work at 9:30 AM.

After speaking with the oven operator I moved on to your assigned work area in bread wrap

where I met with Brian Weems, the department manager. After discussing department

concerns with Weems I asked him if you were on break. Weems did not think you would be on

break since you had just reported to work, but to be certain he suggested we check the break

sheet, at this time you reappeared from the direction of the employee break room; it was

approximately 10:10 AM.

I stopped you and questioned your absence from your work area. You indicated to me that

"you were in a tight and had to go to the restroom" I asked if you had obtained permission to

leave the line, you informed me that you had not because Derek (Team Leader) was on break, I

informed you that this was not acceptable, you are aware that you must obtain p42rmission

from supervision / management to leave the line. You had no response and simply walked

away to your work area.

As I was leaving the area I noticed Ray Golston, Bread Supervisor, in your assigned work area,

i.e. wrap area. I spoke to Golston, informing him of your actions, i.e. walking off the job.

Golston stated that he had been in the department all morning and was easily available had you

needed to obtain permission to leave the fine.

f- Exhibit _3
Page 3. of 3
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You were suspended May 24, 2013 pending investigation of Immediate Termination Rules,

Group A Rule(s) 3 and 22.

Rule 3: Using Company time or resources for personal use unrelated to employfrient with the

Company without proper authorization. This includes leavenq Company property during_gaid

breaks or leaving your assigned work area without permission, 

Rule 22. Job abandonment, including failure to timely notify the Company of an excused reason

for two (2) working days without proper notification to the Company, leaving an assigned work

area without permission - i.e. walking off the job. 

Conclusion:

During our investigation you indicated that you did not obtain permission to leave your work

area. According to your statement there was no one in the area for you to request permission,

i.e. supervisor or manager.

• Department Supervisor Ray Golston informed me that he was in the department during

the time you walked off the line. You did not contact him.

g On your way to the restroom you walked past where I was standing at the bread oven.

You did not say anything to me.

When Department Manager Brian Weems and Human Resource Manager Linda Burke met with

you regarding this incident, you were asked if yott had been employed by the Company since-

May of 2011. Your response was "yes"

in 2011 and 2012 the Company posted notice and, included same notice with payroll checks,

reminding employees of proper procedures and the Company's policy regarding leaving your

work area.

• May 16, 2011 Breaks / Break Areas (Attached)

• April 13, 2012 Working Time / Breaks & Break Areas (Attached)

Management has considered all mitigating circumstances concluding discharge is appropriate,

but recognizes your long term service. You may return to work without back pay and no loss of

seniority subject to a Final Written Warning.

Page 2 of 3
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This. letter will serve as a Final Written Warning that any future violation of Group A Immediate

Termination Rules or, any other serious misconduct may result in your iromediate discharge.

Another copy of the Employee Handbook is provided for your reference.

This information has been covered with me.

Lorraine Marks Date

3 (31 -
Dan Banks, Manufacturing Manager Date

(20

1„tta\i  ,513 4s
Union RepresentaWe Date

CC: Richard Lewis, BCTGM Local 111

Page 3 of 3
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JD-33-17
Hope, Arkansas

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

SOUTHERN BAKERIES, LLC

and

CHERYL MULDREW,
An Individual

and

LORRAINE MARKS BRIGGS
An Individual

and

BAKERY, CONFECTIONARY, TOBACCO
WORKERS, AND GRAIN MILLERS UNION

15—CA-169007

15—CA-170425

15—CA-174022

Linda M. Mohns and Erin E. West, Esqs., for the General Counsel.

David L. Swider and Phillip R. Zimmerly, Esqs.
(Bose, McKinney & Evans, LLP, Indianapolis, Indiana)for the Respondent.

DECISION

STATEMENT OF THE CASE

Arthur J. Arnchan, Administrative Law Judge. This case was tried in Hope, Arkansas on

January 11 and 12, 2017. Cheryl Muldrew filed the charge in case 15-CA-169007 on February 3,

2016. Lorraine Marks Briggs filed the charge in case 15—CA-170425 on February 25, 2016. The

Charging Party Union, the Bakery, Confectionary, Tobacco Workers, and Grain Millers Union

(BCTGM) filed the charge in case 15—CA-174022 on April 14, 2016. The General Counsel

issued a complaint on August 18, 2016 in cases 169007 and 174022. Case 15—CA-170425 was

consolidated with the former cases on September 28, 2016.

On the entire record,' including my observation of the demeanor of the witnesses, and

after considering the briefs filed by the General Counsel and Respondent, I make the following

The transcript at several point attributes comments to Mr. Zimmerly that were made by the court
reporter, Tr. 155, lines 10 & 14, 173; Tr. 344 line 15 should read ER 7.
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FINDINGS OF FACT

I. JURISDICTION

5 Respondent, a limited liability company, operates a commercial bakery in Hope,

Arkansas. At this facility it annually sells and receives goods valued in excess of $50,000

directly to/from points outside of Arkansas. Respondent admits, and I find, that it is an employer

engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act and that the

Union, the BCTGM, is a labor organization within the meaning of Section 2(5) of the Act.

10
II. ALLEGED UNFAIR LABOR PRACTICES

The General Counsel alleges that Respondent has violated Section 8(a)(1) of the Act: 1)

since about October 2015 by maintaining a rule requiring employees to keep their discipline and

15 company investigations confidential; 2) maintaining a rule prohibiting cameras, cell phones and

similar devices in its facilities; 3) maintaining a number of other work rules and disciplinary

procedures.

The General Counsel also alleges that Respondent, by Human Resources Manager Eric

20 McNeil, violated Section 8(a)(1) by telling employees not to discuss their discipline, telling them

company investigations were confidential and not to be discussed with other employees, and that

they were being discharged for discussing their discipline.

Respondent is alleged to have violated Section 8(a)(3), (4) and (1) by issuing a "last

25 chance agreement" to Lorrain Marks Briggs in October 2015; suspending and then discharging

her in February 2016 and designating her as "ineligible for rehire" in March 2016.

The Prior Unfair Labor Practice Litigation

30 On August 4, 2016, the Board issued a decision in Southern Bakeries, LLC, 364 NLRB

No. 64. That decision is currently pending before the United States Court of Appeals for the

Eighth Circuit. The Board affirmed in large part the July 17, 2014 decision of Administrative

Law Judge Robert Ringler. Judge Ringler conducted the evidentiary hearing in this matter on

February 4-7, 2014.
35

The Board found that Respondent violated the Act in many respects, most notably

withdrawing recognition from the BCTGM on June 14, 2013. As related in the Board's decision,

Respondent recognized the Union as the exclusive bargaining representation of its production

and sanitation employees from 2005, when it took over the Hope facility from Myers Bakeries,

40 until 2013.

45

Most relevant to the instant case is that Rickey Ledbetter, the vice-president of general

manager of Respondent, was present through the entire February 2014 hearing; and that Lorraine

Marks Briggs (then Lorraine Marks) testified on behalf of the General Counsel.

Also relevant is the fact that the Board found that Respondent violated Section 8(a)(3)

and (1) of the Act with respect to Marks Briggs. The Board found that Respondent violated the

2
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Act by issuing a Final Written Warning on May 30, 2013 for leaving her assigned work area

without permission. 364 NLRB No. 64 (slip op. 1, ftns. 1 and 2, 8-9, 9 ftn. 1 (member

Miscimarra's dissent), 19, 25-26, 30-31, 33-35). Respondent was required by Judge Ringler's

Order and then the Board's Order to expunge its records of the May 30 discipline and not use it

5 as the basis for future discipline. Respondent did not so expunge its records, and as I find herein,

used it as a basis for discipline imposed on Marks Brigg in October 2015 and her discharge in

February 2016.

10
The events leading to Lorraine Marks Briggs termination in February 2016

The October 2015 last chance agreement

Lorraine Marks Briggs worked for Respondent and its predecessor for 24 and a half years

prior to her termination on February 19, 2016. At the time of her termination she was a packer in

15 the bread wrap department. On October 8, 2015, Tony Hagood, the newly hired production

manager on the bread bake line, observed Marks Briggs picks a piece of the topping from some

apple swirl bread and eat it. Hagood wrote up a disciplinary action form (DAF) and turned it in

the human resources department.

20 Human Resources Manager, Eric McNeil, who was hired on October 12, consulted with

general manager Rickey Ledbetter. Ledbetter told McNeil that Marks Briggs already had a "Last

Chance Agreement" on her record. Tr. 337-38. McNeil and Ledbetter decided to issue Marks

Briggs another "Last Chance Agreement" on October 16, 2015, G.C. Exh. 5. This is functionally

the same thing as a Final Written Warning.

25
The Last Chance Agreement contains the following paragraph:

After a management review of the facts surrounding the incident and your previous

record for rule violations, your behavior does call for immediate discharge; however,

30 management has considered all extenuating circumstances, including 24 years of service.

Management believes a "Last Chance Agreement" is more appropriate.

The reference to Marks Briggs' previous record of rules violations, so far as this record

shows, could only refer to the May 30, 2013 final written warning. Eating on the production line

35 is considered by Respondent to be a Group B violation, less serious than a Group A violation, Jt.

Exh. 2, at 17-19. McNeil could not think of another instance in which an employee was given a

last chance agreement solely for a Group B violation, Tr. 419. The evidence in this record also

indicates that no other employee was given a last chance agreement/final written warning for a

Group B violation, G.C. Exhs. 10(a)-(i), 20, 21, ER Exh. 1, p. B-12, ER Exh. 20 [9 violations of

40 Rule 3, Group for eating, drinking or chewing gum in a production area].' This is a further

2 I reject Eric McNeil's assertion that eating product is a more serious violation than eating other food
or chewing gum. The Safe Food Quality Code, to which Respondent is bound, does not make this
distinction, ER Exh. 14, pp. 153-55, nor is there any evidence that anyone else does. Moreover, it seems
counterintuitive that chewing gum or eating French fries on the production line is less likely to result in
product contamination than picking the topping off of apple swirl bread.

3
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indication that the May 30, 2013 final written warning was a major factor in the October 2015

last chance agreement.'

McNeil's testimony that the May 30, 2013 warning was not considered in issuing Marks

5 Briggs a last chance agreement in October 2015 is not credible and convinces me that he is not a

credible witness generally.

Events leading to Marks Briggs' discharge

10 Respondent became sufficiently concerned with the tone of interpersonal relationships on

the breadline in January 2016 that it met with employees individually. Each breadline employee,

including Marks Briggs, signed a form acknowledging that they had received a copy of the

facility rules and policy against harassment, ER Exh. 7.

15 February 8, 2016

On February 8, 2016 the bread line stopped running for some reason. Marks Briggs left

her work station in the bread wrap area without informing a supervisor or asking permission.

She walked to a wash stand in the bread scaling area. This is an area where ingredients for the

20 products are put into bins. Employees Ashley Hawkins and Eugene Hopson were standing near

the wash stand. Marks Briggs passed very close to Hawkins and their shoulders made contact.

Hawkins claimed that Marks Briggs bumped into her on purpose, but not very hard, ER Exh. 11,

Tr. 271. Hawkins also believed that when Marks Briggs returned to her work station, she joked

about it with other coworkers. Hawkins complained about this to Bread Line Manager Tony

25 Hagood who took Hawkins to the human resources department.

Respondent interviewed Marks Briggs and Eugene Hopson as well as Hawkins. Marks

Briggs claimed that as she walked to the side of Hawkins and Hopson, Hawkins deliberately

bumped her. She believes that Hawkins was angry at her for reporting Hawkins to supervisor

30 Bob Buckley for eating on the production line sometime in the fall of 2015.

Respondent interviewed Marks Briggs, Hopson and Hawkins twice. In the second

interview each responded to a series of questions. On February 8, all Hopson could tell McNeil

was that, "I was in my work area talking with Ashley and the lady came over there and she

35 hasn't been there before, " ER Exh. 16. The next day, McNeil recorded that Hopson stated that

Marks Briggs walked between him and Hawkins, that there was plenty of room for her to have

walked around the two of them and that he did not see Marks Briggs bump Hawkins. He also

said that Marks Briggs said nothing to Hawkins, but that Hawkins said "excuse you" to Marks

Briggs.
40

3 Respondent at pages 22-23 of its brief cites to examples of employees terminated at least in part for
leaving their work area without permission. Most, if not all, of these employees did not leave their work
area briefly when the production line was down, as did Briggs. For example the employee in the first
example ignored the instructions of his supervisor and went to a trailer to take a nap. Several others left
the plant completely. None of these situations is comparable to Marks/Briggs' violation of Respondent's
rule.

4
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On February 19, 2016, McNeil and Hagood presented Marks Briggs a termination notice,

which Hagood read to her. It stated she was being discharged for violating a number of the

company's Group A (more serious) rules.' The discharge document states that Marks Briggs
was being terminated for violating Rule 3, leaving her work area without permission; Rule 5 the

5 rule concerning harassment, provoking a fight or otherwise creating a hostile or unpleasant work
environment; Rule 6 disobeying the instruction of a supervisor [apparently referring to her not

complying with the instructions she received on January 22 regarding harassment]; and Rule 22

job abandonment—leaving an assigned work area without permission.

10 The document also states the following:

A review of your work history includes two (2) final warnings "Last Chance

Agreements" regarding your violation of Group A Rules 3 and 22 leaving your work
area/and walking off the job without permission on May 30, 2013 and Group B Rules 3

15 and 13 eating outside of company designated facility break areas/failure to observe
facility safety or good manufacturing rules on October 16, 2015.

Decision

20 After a management review of the facts surrounding the incidents, the seriousness of the

multiple rule and policy violations, i.e., insubordination, including physical
contact/promoting a hostile work environment and possible retaliation, and taking into
account the "Last Chance Agreements" given to you on May 30, 2013 specifically for
leaving your work area without permission/walking off the job and October 17, 2015 for

25 eating outside of company designated facility break areas/failure to observe facility safety
and good manufacturing rules, your behavior is unacceptable and your employment is

terminated.

30
G.C. Exh. 6.

Despite the plain language of the discharge document, McNeil testified incredibly that
the May 30 "Last Chance Agreement" did not play any role in the termination of Marks Briggs.,

Tr. 368-69.

35 McNeil claimed to have no knowledge about the 2014 unfair labor practice hearing.
However, he consulted with Rickey Ledbetter about the Marks Briggs termination. Ledbetter

was well aware that Marks Briggs had testified at that proceeding for the General Counsel and
was at least on notice that the May 30, 2013 last chance agreement had been found illegal by

Judge Ringler. I do not credit McNeil's testimony that Ledbetter merely confirmed a termination

4 According to Respondent's handbook, Jt. Exh. 2, p. 17, Group A violations often, but not
necessarily result in termination. This record includes examples of Group A violations involving other
employees that did not result in their termination, G.C. Exh. 12, ER Exh. 18 [final written warning issued
to Juan Betancourt on May 26, 2015]. Betancourt admitted to telling another employee that he would
beat the other employee up if their argument continued. The other employee claimed that Betancourt also
threatened to shoot him. Respondent declined to fire Betancourt solely because he denied this allegation.
This is in contrast to its decision to credit Hawkins' account over that of Marks Briggs who also denied
deliberately initiating contact with Hawkins.
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decision made by McNeil. I conclude that Ledbetter played some role in the termination

decision and the extent of that role may not be reflected in this record. Respondent called

Ledbetter as a witness in this proceeding. Neither party inquired as to his role in the Marks

Briggs termination.

Analysis regarding the Mark/Briggs Last Chance Warning and Discharge

Both the Last Chance Warning given to Marks/Briggs and her discharge violate Section

8(a)(3) and (1) because they relied on the prior unlawful warning given to her on May 30, 2013

10 and because Respondent failed to establish to it would have disciplined her in the same way in

October 2015 or that it would have discharged her absent that reliance, The Celotex Corporation,

259 NLRB 1186, 1186 ftn. 2, 1190-93 (1982).

With regard to February 2016 interaction with Ashley Hawkins, Respondent had a

15 reasonable basis for concluding that Marks/Briggs intended to antagonize Hawkins by using the

wash stand in the bread scaling area and walking close to Hawkins. Sandra Phillips' testimony at

Tr. 101-03 establishes that normally employees would have gone to a wash station near the break

area, rather than the scaling area. Moreover, Marks/Briggs testimony indicates that she knew

Hawkins was hostile to her. However, the record does not show that Respondent had sufficient

20 cause, absent reliance on the illegal warning, to discharge Marks/Briggs.

Respondent has not shown that it had any reasonable basis for believing Hawkins'

contention that Marks/Briggs brushed her, as opposed to Marks/Briggs contention that Hawkins

initiated physical contact.6 Beyond that, the physical contact between the two employees was

25 brief and so insignificant that Eugene Hopson, who was standing right next to them, did not even

notice it, Tr. 271, 456. By all accounts, Marks/Briggs did not stop walking when she

encountered Hawkins and did not come near her when she returned to her work station, Tr. 250,

457.

5 Respondent suggests at pages 20-21 of its brief that the absence of any evidence of discrimination

against other union witnesses from the 2014 hearing, particularly Phillips, indicates that it did not

discriminate against Marks/Brooks. However, "a discriminatory motive, otherwise established, is not

disproved by an employer's proof that it did not weed out all union adherents." Nachman Corp. v. NLRB,

337 F.2d 421, 424 (7th Cir. 1964); Igranw Enterprise, 351 NLRB 1337, 1339 (2007).
6 The record indicates that Hawkins had reason to try to get Marks/Brooks in trouble and that

Respondent was aware of that fact. Marks/Brooks testified that before the February 8 incident she

reported to her supervisor, Bob Buckley, that Hawkins was eating a breadstick off the production line.

Respondent did not call Buckley as a witness to refute this testimony; therefore I credit it. Hawkins

testified that Buckley told her that someone reported to him that she was eating bread on the production

line, Tr. 253. The record also indicates that Hawkins knew or suspected that it was Marks/Brooks who

had reported her alleged misconduct to management. At the February 8, 2016 meeting during which

Human Resources Director McNeil suspended Marks/Brooks, she told him that she had reported Hawkins

to Bob Buckley, Tr. 138-39 and included this assertion in the written statement she gave Respondent at

that meeting.
Hawkins, by her own account, is a person who takes offense easily, Tr. 253-54. In November 2014

Respondent disciplined her for excessive arguing with another employee, G.C. Exh. 18. She had also

been fired by Respondent, apparently for signing another employee in from break, Tr. 261-62, and then

was rehired per an internal appeal. Hawkins was still on a last chance agreement in February 2016, which

likely made her more sensitive to another employee reporting her alleged misconduct to management.

6
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Respondent designates Marks/Briggs as ineligible for rehire

On March 4, 2016, Bread Line Manager Tony Hagood filled out a form entitled

"Termination Checklist Settlement," G.C. Exh. 7.7 He wrote the following in the box marked

5 termination classification:

Violation of 2" Last Chance Agreement
Intimidation of Another Employee

Do Not Rehire

10
At the hearing Respondent asserted that Hagood made a mistake and that the "Do Not

Rehire" notation was contrary to company policy. There is no evidence of a similar notation for

any other employee and a number of examples of termination checklists without the "Do Not

Rehire" notation, G.C. Exh. 26.
15

In order to contradict what appears on its face as obvious discrimination, McNeil testified

that "we talked to him about that," Tr. 371-73. Hagood testified that sometime in 2016, McNeil

directed him not to do that anymore, Tr. 480-82. McNeil said he did not alter the document due

to the pendency of the instant proceeding.'
20

The record belies Respondent's suggestion'that Hagood's notation was an inadvertent

error made without discriminatory intent. On August 31, 2016, Board Agent Jennifer Rau

advised Respondent's counsel that she had received Marks Briggs' third amended charge

concerning Respondent marking her ineligible for rehire, G.C. Exh. 27. Rau's email stated, "if

25 you wish to provide additional evidence responding to the new allegations, please do so by

September 8, 2016, if not I will present the case to the Regional Director with the evidence

currently provided." While Respondent's counsel raised issues as to how Marks Briggs became

aware of the notation, at no time prior to the instant hearing did it contend that the notation was

erroneously made by Hagood, contrary to company policy. On September 28, 2016, the General

30 Counsel consolidated Marks Briggs third amended charge with the other allegations in this case.

From this I conclude that just prior to the instant hearing, Respondent realized that the

"Do Not Hire" notation was obviously discriminatory and came up with the rationale presented

I discredit Hagood's assertion that he made this entry after March 4. The document on its face
establishes that is the date of his entries on the form.

8 The record is silent as to when in 2016 McNeil discovered that Hagood was writing "not eligible for
rehire" on termination documents and when he told Hagood to cease that practice. Obviously, if this
occurred prior to August 31, 2016, nothing would have prevented Respondent from altering the
document. Respondent was at least on notice of Hagood's mistake on March 10, 6 days after he wrote
"do not hire" on Marks/Briggs tennination checklist, when Annette Capetillo, McNeil's assistant, filled
out another part of the form.

Hagood's testimony at Tr. 482 indicates that he filled out other termination checklists. Respondent
did not introduce any others with "do not rehire," which, if they exist, would indicate Hagood was not
discriminating against Marks/Briggs.
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at trial. I reject this explanation and find that the "Do Not Rehire" notation was discriminatorily

motivated.9

5 Allegations predicated on the testimony of Cheryl Muldrew (Complaint paragraph 8)

Cheryl Muldrew worked for Respondent and its predecessor for 16 years. She was

terminated on January 27, 2016, for allegedly threatening another employee. She filed a charge

and amended charges alleging that her suspension on January 21, 2016 and discharge on January

10 27, 2016 violated the Act. The General Counsel did not file a complaint on these allegations.

However, the General Counsel did file a complaint on several allegations raised in Muldrew's
third amend charge filed on April 14, 2016.

On January 14 or 15, 2016, Respondent suspended Muldrew pending an investigation for

15 allegedly threatening another employee and eating a peppermint on the production line. On
January 19, Eric McNeil gave her a last chance agreement. Muldrew testified that McNeil told

her she was not to discuss her discipline with anyone. McNeil denies this. On January 27,

Respondent fired Muldrew for allegedly making threatening comments about the employee who

reported the first alleged threat to Respondent. She testified that McNeil told her that she was

20 being discharged for making threatening comments and discussing her discipline.

Muldrew's discharge documents, ER Exh. 1, p. B-1, state that an employee reported to

Tony Hagood that Muldrew had been making retaliatory and threatening comments and

discussing the confidential situation from the previous week. I credit Muldrew and find that Eric

25 McNeil told her not to discuss her January 19 last chance agreement with other employees. First

of all, there isn't any other confidential information to which the January 27 discharge document

could be referring to. Moreover, on this point I find Muldrew more credible than McNeil, given

McNeil's incredible testimony regarding Respondent's use of Marks Briggs' May 30, 2013

discipline. Thus, I find that Respondent violated Section 8(a)(1) as alleged in complaint

30 paragraphs 8(a) and 8(c).'9 McNeil's instructions on confidentiality were not part of a fact

finding investigation and therefore made without a legitimate and substantial business
justification as in Caesar's Palace, 336 NLRB 271, 272 (2001).

9 Another indication of Respondent's discriminatory motive is that Tony Hagood suggested to Ashley

Hawkins that they go to human resources to complain about Marks/Briggs. This is in marked contrast to

his inaction when Nadine Pugh, an employee who filed a petition to decertify the Union, was
insubordinate to him. 364 NLRB No. 64, slip op. at 11, Tr. 28, 145-46, 474, 478-79. Further, Hagood's
testimony that Hawkins told him that Marks/Briggs threw an elbow or elbowed Hawkins, Tr. 474, is an

indication of Respondent's animus towards Marks/Briggs emanating from her union support and prior

testimony. Hawkins's written statement of February 8, Er. Exh. 11, states, "she bumped me." The next

day when meeting with McNeil and HR Representative Annette Capetillo, Hawkins apparently said
Hawkins pushed her, Er. Exh. 12, Tr. 257-58. At this hearing, Hawkins testified that Marks/Briggs

pushed her, Tr. 250. Given the fact that Eugene Hopson, who was standing there, did not notice any
contact, I conclude this is an exaggeration.

I° The General Counsel's position with regard to paragraph 8(c) is not necessarily inconsistent with

his decision not to go to complaint on Muldew's discharge. He may have decided that Respondent would

have fired Muldew for non-discriminatory reasons apart from the illegal reason it cited at the time of her

termination.
8
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I dismiss the allegation in paragraph 8(b) due to the inconsistency between Gloria Lollis'

trial testimony and the affidavit she gave to the Board prior to the hearing.

5
Maintenance of allegedly violative rules (complaint paragraph 7)

The General Counsel alleges that Respondent is violating Section 8(a)(1) of the Act by
maintaining the following rules in its employee handbook, Jt. Exh. 2.

10
Employees, contractors, and visitors may not carry cameras or imaging devices into any
Southern facilities.

This includes:
15

1. Conventional film, still cameras
2. Digital still cameras
3. Video cameras
4. PDA cameras

20 5. Cell phone cameras

An employee with authorization to take pictures in the facility must sign in at the front
reception desk and be given a Photographer's Pass. This pass must be worn at all times
while shooting pictures. A Southern management employee must accompany the

25 employee.

30

Jt. Exh. 2, p. 13.

FACILITY RULES AND DISCIPLINARY PROCEDURES

****************************************

GROUP A

35 These infractions are serious matters that often result in termination. These listed
infractions are not all-inclusive. Any conduct, which could interfere with or damage the
business or reputation of the Company or otherwise violate accepted standards of
behavior, will result in appropriate discipline up to and including immediate discharge.

40

45

3. Using Company time or resources for personal use unrelated to employment with the
Company without proper authorization. This includes leaving Company property during
paid breaks or leaving your assigned job or work area without permission.

9
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9. Any off-duty conduct, which could impact, or call into question the employee's ability

to perform his/her job.

12. Unauthorized use of still or video cameras, tape recorders, or any other audio or

voice recording devices on Company premises, in a Company supplied vehicle, or off-

Company premises involving any current or former Company employees, without such
person's expressed permission while on Company business.

10 GROUP B

7. Bringing or allowing any non-employee inside the facility (including the break room)

without prior permission from management. Unauthorized plant entry by employees.

15 Jt. Exh. 2 pp. 17-19.

Relevant Case Law Regarding Respondent's Rules

The Board has held that an employer violates Section 8(a)(1) when it maintains a work

20 rule that reasonably tends to chill employees in the exercise of their Section 7 rights, Lafayette

Park Hotel, 326 NLRB 824, 825 (1998). A rule is unlawful if it explicitly restricts activities

protected by Section 7. If this is not true, a violation is established by a showing that 1)

employees would reasonably construe the language to prohibit Section 7 activity; 2) that the rule

was promulgated in response to protected activity or 3) that the rule has been applied to restrict

25 the exercise of Section 7 rights, Lutheran Heritage Village-Livonia, 343 NLRB 646, 647 (2004).

The Board stated that a rule would not violate the Act merely because it could be read to prohibit

protected activity. In undertaking this analysis, the Board must refrain from reading particular
phrases in isolation, and it must not presume improper interference with employee rights.

30 With regard to some of Respondent's rules, the General Counsel, relying on such cases as

University Medical Center, 335 NLRB 1318, 1320-22 (2001) and Tradesman International, 338

NLRB 460 (2002), appears to contend that a broadly worded rule that could be read to prohibit

protected activity is illegal unless it contains language that gives examples that would lead a
reasonable employee to conclude that protected conduct is not within the rule's ambit. First, I

35 would note that these cases were decided before Lutheran Heritage Village-Livonia. Secondly, I

conclude that this contention is inconsistent with that decision.

Instead, I conclude that where a rule has not been promulgated in response to protected

activity, has not been applied to restrict Section 7 rights and does not explicitly restrict protected

40 rights, there must be some specific reason advanced for why a reasonable employee would

10
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construe the language to inhibit Section 7 rights. I find the General Counsel has not done so in
this case with the following exceptions."

The rule against the use of photographic and/or audio equipment
5

Several recent decisions have addressed photographing and recording by employees on
company property. In Flagstaff Medical Center, 357 NLRB 659 (2011) the Board found that a
hospital's rule prohibiting the use of cameras for recording images of patients and/or hospital

equipment, property, or facilities, did not violate the Act.
10

In Rio All-States Hotel & Casino, 362 NLRB No. 190 (2015) the Board found a rule that
prohibited the use of any type of audio visual recording equipment and/or recording device
unless authorized for business purposes, to be illegal. The Board distinguished the case from
Flagstaff Medical Center by concluding that the Casino's rules included no indication that they

15 were designed to protect privacy or other legitimate interests.

In Whole Foods Market, Inc. 363 NLRB No. 87 (2015) the Board found illegal two
company rules. One prohibited the recording of phone calls, images or company meetings with
any recording device unless prior approval is received from management, or all parties to the

20 conversation consent to its recording. Violation of this rule could lead to discipline up to and
including discharge.

The second rule was similar. Whole Foods stated as its purpose the elimination of a
chilling effect on the expression of views if one person is concerned that the conversation is

25 being secretly recorded. The Board found both rules illegal. The Board citing Rio All-States
Hotel & Casino stated that photography and audio or video recording in the workplace...are
protected by Section 7 if employees are acting in concert for their mutual aid and protection and
no overriding employer interest is present. The Board distinguished Flagstaff Medical Center by
concluding that Whole Foods' business justification is not nearly as pervasive or compelling as

30 the patient privacy interest in Flagstaff.

The Board, relying on Rio All-States Hotel and Whole Foods, reversed the Judge's
finding that an employer's rule was not violative in T-Mobile, Inc., 363 NLRB No. 171 (2016).
In T-Mobile, while tacitly acknowledging the employer's interest in maintaining employee

35 privacy, confidential information and promoting open communication, the Board found the rule
to be violative because it was not narrowly tailored to promote its legitimate interests and would

reasonably be construed to restrict employees' Section 7 rights.

Further in both the Whole Foods and T-Mobile decisions, the Board noted that protected
40 conduct may include a number of things including recording evidence to preserve it for later use

in administrative or judicial forums in employment-related actions. As the Board has stated,

" I conclude the Rule prohibiting unauthorized entry into the facility by employees is not violative.
The General Counsel's reliance on St. John's Health Care, 357 NLRB 2078, 2080-83 (2011) is
misplaced. Although not explicit, it is implicit in that case that the employer's new access rule was
promulgated in response to union organizing activity. Similarly, I do not read Tri-County Medical
Center, 222 NLRB 1089 (1976) as broadly as the General Counsel. In that case, Respondent's access rule
was discriminatorily applied to union organizing.

11
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"moreover, our case law is replete with examples, when photography or recording, often covert

was an essential element in vindicating the underlying Section 7 right." 363 NLRB No. 87, slip

op. 3 and at fn. 8. My experience as an NLRB judge for 20 years confirms that assessment.

5 With regard to the ban on photography, I find this case more similar to Flagstaf f Medical

Center than the other relevant Board cases mentioned above. Respondent has established a

pervasive and compelling interest in its proprietary information. In particular, Respondent has

established a compelling interest in not allowing photographs that might reveal its production of

baked goods pursuant to co-manufacturing agreements with other companies. If for example,

10 Respondent produces Hostess cupcakes at its Hope facility, Hostess and Respondent have a

pervasive interest in not revealing this to competitors of both companies and the public. Since

the break rooms at the Hope facility have windows looking out into the production areas, I find

Respondent has a compelling interest in forbidding photography even in the break rooms.

15 On the other hand, Respondent has not established such a pervasive and compelling

interest in prohibiting audio recordings in non-production areas (e.g. break rooms, human

resource offices) of the Hope facility. I find Respondent's rule to be illegal with regard to audio

recording in non-production areas of the plant for the reasons stated in the Whole Foods and T-

Mobile decisions.
20

The rules against using company time resources for personal use unrelated to
employment with the company

Respondent's employees are not allowed to leave the facility during 15 minute paid

25 breaks and apparently are subject to being called upon during these breaks to fill-in for other

employees, Tr. 290. Therefore, this rule is likely to be interpreted as restricting Section 7 rights

given Respondent's failure to distinguish between employee rights during working time and

break time, Hyundai American Shipping Agency, Inc., 359 NLRB 860, 872-73 (2011).

30 Conclusions of Law

Respondent violated Section 8(a)(1) of the Act by:

1) Telling Cheryl Muldew not to discuss her last chance warning with anyone else on

35 January 21, 2016;

2) Telling Cheryl Muldew that she was being discharged in part for discussing her last

chance agreement with other employees;

40 3) Maintaining a rule that prohibits employees from making audio recordings anywhere

in its Hope facility at any time.

4) Maintaining a rule the prohibits employees from using company time or resources for

personal use unrelated to employment at any time, including nonwork time.

45

12
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Respondent violated Section 8(a)(1)(3) and (4) of the Act by:

1) Issuing a last chance agreement to Lorraine Marks Briggs on October 16, 2015

5 2) Suspending Marks Briggs on February 8, 2016;

3) Discharging Marks Briggs on February 19, 2016;

4) Marking Marks Briggs ineligible for rehire on March 4, 2016.

10
Remedy

The Respondent, having discriminatorily discharged Lorraine Marks Briggs, must offer

her reinstatement and make her whole for any loss of earnings and other benefits. Backpay shall

15 be computed in accordance with F. W. Woolworth Co., 90 NLRB 289 (1950), with interest at the

rate prescribed in New Horizons, 283 NLRB 1173 (1987), compounded daily as prescribed in

Kentucky River Medical Center, 356 NLRB No. 8 (2010). Respondent shall compensate her for

her search-for-work and interim employment expenses regardless of whether those expenses

exceed her interim earnings, computed as described above.

20

25

30

35

Respondent shall file a report with the Social Security Administration allocating backpay

to the appropriate calendar quarters. Respondent shall also compensate the Marks Briggs for the

adverse tax consequences, if any, of receiving one or more lump-sum backpay awards covering

periods longer than 1 year, Latino Express, Inc., 359 NLRB No. 44 (2012).

On these findings of fact and conclusions of law and on the entire record, I issue the

following recommended'

ORDER

The Respondent, Southern Bakeries, Hope, Arkansas, its officers, agents, successors, and

assigns, shall

1. Cease and desist from:

(a) Discharging or otherwise discriminating against any employee for engaging in

union or other protected concerted activity or testifying in an NLRB proceeding.

(b) Maintaining work rules that prohibit employees from making audio recordings

40 during non-work time in non-work areas of its facility.

(c) Maintaining rules that prohibit employees from using company time or resources

for personal use unrelated to employment at any time, including nonwork time.

12 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes.

13
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(d) Telling employees that they may not discuss their discipline with other employees
or that they have been disciplined for discussing prior discipline with other employees.

(e) In any like or related manner interfering with, restraining, or coercing employees

5 in the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of the Board's Order, offer Lorraine Marks Briggs full
10 reinstatement to her former job or, if that job no longer exists, to a substantially equivalent

position, without prejudice to her seniority or any other rights or privileges previously enjoyed.

(b) Make Lorraine Marks Briggs whole for any loss of earnings and other benefits
suffered as a result of the discrimination against her, in the manner set forth in the remedy

15 section of the decision. Compensate Lorraine Marks Briggs for the adverse tax consequences, if
any, of receiving a lump-sum backpay award, and file a report with the Social Security
Administration allocating the backpay award to the appropriate calendar quarters.

(c) Compensate Lorraine Marks Briggs for her search-for-work and interim employment
20 expenses regardless of whether those expenses exceed their interim earnings.

(d) Within 14 days from the date of the Board's Order, remove from its files any
reference to the unlawful disciplines and discharge and within 3 days thereafter notify Lorraine
Marks Briggs in writing that this has been done and that the discharge will not be used against

25 her in any way.

(e) Rescind its rules that prohibit employees from making audio recordings during non-
work time in non-work areas of its facility.

30 (f) Rescind its rules that prohibit employees from using company time or resources for
personal use unrelated to employment at any time, including nonwork time.

(g) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the Board

35 or its agents, all payroll records, social security payment records, timecards, personnel records
and reports, and all other records, including an electronic copy of such records if stored in
electronic form, necessary to analyze the amount of backpay due under the terms of this Order.

(h) Within 14 days after service by the Region, post at its Hope, Arkansas facility copies
40 of the attached notice marked "Appendix".I3 Copies of the notice, on forms provided by the

Regional Director for Region 15, after being signed by the Respondent's authorized

13 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading "Posted by Order of the National Labor Relations Board" shall read "Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board."
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representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted. In
addition to physical posting of paper notices, the notices shall be distributed electronically, such
as by email, posting on an intranet or an internet site, and/or other electronic means, if the

5 Respondent customarily communicates with its employees by such means. Reasonable steps
shall be taken by the Respondent to ensure that the notices are not altered, defaced, or covered by
any other material. In the event that, during the pendency of these proceedings, the Respondent
has gone out of business or closed the facility involved in these proceedings, the Respondent
shall duplicate and mail, at its own expense, a copy of the notice to all current employees and

10 former employees employed by the Respondent at any time since October 16, 2015.

(i) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

15
Dated, Washington, D.C., May 11, 2017

20

15

Arthur J. Amchan
Administrative Law Judge
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT discharge or otherwise discriminate against any of you for engaging in union or
other protected concerted activity, or for testifying in a National Labor Relations Board
proceeding

WE WILL NOT tell you that you may not discuss discipline that we have issued to you with
other employees or tell you that it is confidential without explaining that you are free to discuss
your discipline with anyone that you wish.

WE WILL NOT maintain rules that prohibit employees from making audio recordings anywhere
in our Hope facility at any time.

WE WILL NOT maintain a rule that prohibits employees from using company time or resources
for personal use unrelated to employment at any time, including nonwork time.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of this Order, offer Lorraine Marks Briggs full
reinstatement to her former job or, if that job no longer exists, to a substantially equivalent
position, without prejudice to her seniority or any other rights or privileges previously enjoyed.

WE WILL make Lorraine Marks Briggs whole for any loss of earnings and other benefits
resulting from her discharges and suspension, less any net interim earnings, plus interest
compounded daily.

WE WILL compensate Lorraine Marks Briggs for the adverse tax consequences, if any, of
receiving a lump-sum backpay award, and WE WILL file a report with the Social Security
Administration allocating the backpay award to the appropriate calendar quarters.
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WE WILL compensate Lorraine Marks Briggs for her search-for-work and interim employment
expenses regardless of whether those expenses exceed her interim earnings.

WE WILL, within 14 days from the date of this Order, remove from our files any reference to
the unlawful disciplines and discharge of Lorraine Marks Briggs and WE WILL, within 3 days
thereafter, notify her in writing that this has been done and that the disciplines and discharge will
not be used against her in any way.

SOUTHERN BAKERIES, LLC
(Employer)

Dated By 
(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov. 

600 South Maestri Place, 7th Floor, New Orleans, LA 70130-3413
(504) 589-6361, Hours: 8 a.m. to 4:30 p.m.

The Administrative Law Judge's decision can be found at www.nlrb.gov/case/15-CA-169007 or by using the QR
code below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor

Relations Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

Erkvs'nEl• .. ..

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S

COMPLIANCE OFFICER, (504) 589-6389.
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

SOUTHERN BAKERIES, LLC

and

CHERYL MULDREW

and

LORRAINE MARKS BRIGGS

and

BAKERY, CONFECTIONARY, TOBACCO WORKERS
AND GRAIN MILLERS UNION

Case 15-CA-169007
15-CA-170425
15-CA-174022

ORDER TRANSFERRING PROCEEDING TO
THE NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled proceeding having been held before a duly designated

Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of

which is annexed hereto, having been filed with the Board in Washington, D.C.,

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's

Rules and Regulations, that the above-entitled matter be transferred to and continued before

the Board.

Dated, Washington, D.C., May 11, 2017.

By direction of the Board:

Gary Shinners

Executive Secretary

NOTE: Communications concerning compliance with the Decision of the

Administrative Law Judge should be with the Director of the Regional Office issuing the

complaint.

1 of 2
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Attention is specifically directed to the excerpts from the Board's Rules and
Regulations and on size of paper, and that requests for extension of time must be
served in accordance appearing on the pages attached hereto. Note particularly the
limitations on length of briefs with the requirements of the Board's Rules and
Regulations Section 102.114(a) & (i).

Exceptions to the Decision of the Administrative Law Judge in this proceeding
must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE,
Washington, DC 20570, on or before June 8, 2017.
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NLRB ADR PROGRAM
FOR SETTLING UNFAIR LABOR PRACTICE CASES

PENDING BEFORE THE BOARD

The Board invites parties who have unfair labor practice cases pending before the Board
to consider participating in the Board's ADR program.

Since December 2005, the National Labor Relations Board's alternative dispute
resolution (ADR) program has assisted parties in settling unfair labor practice cases pending
before the Board. For parties who have chosen to participate in the ADR program, mediators
have assisted parties in reaching settlements in approximately 60% of the cases. The Board
approved the parties' settlements in each of those cases.

.Participation in the Board's ADR program is voluntary, and a party who enters into
settlement discussions under the program may withdraw its participation at any time. There are

no charged fees or expenses for using the program. The Board will provide the parties with an
experienced mediator, either a mediator with the Federal Mediation and Conciliation Service or
the ADR program director, to facilitate confidential settlement discussions and explore resolution
options that serve the parties' interests. Depending on the parties' preference, the settlement
conferences will be held in person, telephonically, or by videoconference.

The Board established the ADR program in response to the success experienced by other
federal agencies and the federal courts in settling contested cases through ADR, as well as the
success of the NLRB's own settlement judge program at the trial level. In announcing the
Board's decision to make the program permanent, the Chairman stated:

ADR programs provide the parties with several benefits, including savings in time
and money, greater control over the outcome of their cases, and more creative,
flexible, and customized resolutions of their disputes. Settlement discussions
conducted with the assistance of an ADR neutral may broaden resolution options,
often by going beyond the legal issues in controversy, and may be particularly
useful where traditional settlement negotiations are likely to be unsuccessful or
have already been unsuccessful. Our experience with the pilot ADR program
demonstrates that participation in the program provides the parties with a process
for expeditiously resolving their disputes, which serves to effectuate the purposes
of the Act.

Features of the Board's ADR program include:

• The Board will stay further processing of the unfair labor practice case for 30
days from the first meeting with the mediator or until the parties reach a
settlement, whichever occurs first. Requests for extension of the stay beyond the
30 days will be granted only with the approval of and in the sole discretion of the
mediator and the program director upon a showing that such an extension is
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supported by good cause. However, no case may be in the program for more than
60 days.

• The preferred method of conducting settlement conferences is to have the parties
or their representatives attend in person, and therefore the mediator will make
every reasonable effort to meet with the participants face-to-face at the parties'
location. Settlement conferences by telephone or through videoconference may
be held if the parties so desire.

• Parties may be represented by counsel at the conferences, but representation by
counsel is not required. Each party must have in attendance, however, a
representative who has the authority to bind the party to the terms of a settlement
agreement.

• The parties may be asked to submit to the mediator a confidential memo setting
forth what is in dispute between the parties, prior settlement efforts, and anything
else that the parties would like to bring to the mediator's attention. The memo
will be treated as a confidential submission unless the party that prepared the
memo authorizes release to the other parties.

• The mediator has no authority to impose a settlement.

• Discussions between the mediator and the participants will be confidential, and
there will be no communication between the program and the Board on specific
cases submitted to the ADR program, except for procedural information such as
case name, number, and status.

• Nothing in the ADR program is intended to discourage or interfere with
settlement negotiations that the parties wish to conduct outside the program.

• Deadlines for filing pleadings with the Board will be stayed effective the date that
the case enters the ADR program. In the event the case is removed from the
program, the time period for filing will begin running again from where it left off.

• Settlements reached are subject to approval in accordance with the Board's
existing procedures for approving settlements.

If you have questions about the program, or if your client would like to participate in the
program, please contact the program director, Gary Shinners, at (202) 273-3737, or by email at
gary.shinners@NLRB.gov.
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STATEMENT OF THE CASE 

This case is about a commercial bakery's efforts to enforce its work rules to

protect its employees against physical intimidation in the workplace and to protect

the general public against contamination of its product. In late 2015, the

Respondent, Southern Bakeries, LLC ("Southern Bakeries" or the "Company"),

provided a last chance agreement to Lorraine Marks-Briggs ("Briggs") after she was

caught contaminating food product by eating off the line, in direct violation of the

Company's rules, food safety standards, and a recent mandate from her supervisor.

A few months later, after a workplace incident of intimidation, Southern Bakeries

met with employees to remind them of its work rules against harassment and

intimidation. Briggs ignored this order as well. Just two weeks later, she sought to

antagonize a coworker by entering that employees' workstation and intentionally

bumping into her. Southern Bakeries lawfully terminated Briggs' employment for

her misconduct.

The Decision of Administrative Law Judge Arthur Amchan issued on May 11,

2017 ("the Decision") acknowledges that Briggs broke the rules, but, inexplicably,

excuses her for doing so. The ALJ's decision is illogical, relies upon sheer

speculation, and otherwise ignores evidence corroborating the legitimacy of the

Company's decisions. The ALJ also viewed other evidence in a contorted fashion to

find that the Company committed unfair labor practices in its communications with

another employee, Cheryl Muldrew ("Muldrew"), and in promulgating certain of its

work rules. The Decision is built on error. Misanalysis can be found from the ALJ's

second-guessing of the Company's handling of workplace rule violations, to his
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failure to consider all the evidence, to his erroneous analysis of certain of the

Company's work rules.

First, the ALJ concluded that Briggs' termination was unlawfully linked to

discipline from May 2013 that this Board previously ordered expunged. The

evidence fails to support this conclusion. It is undisputed that, in October 2015,

Briggs violated the workplace rule against eating on the line—ignoring a recent

ultimatum from her new manager, Tony Hagood ("Hagood"). It is also undisputed

that, in February 2016, Hagood and Human Resources Manager Eric McNiel

("McNiel") reasonably concluded that Briggs left her work area without permission

to harass and intimidate a coworker—again ignoring an instructive against such

misconduct. Briggs was terminated for her admitted violations of these rules, and

the decision would have been the same regardless of the May 2013 discipline. The

Board should reject the ALJ's effort to excuse Briggs' misconduct by inserting a

stale and immaterial event into the mix.

Second, the ALJ concluded that the Company enacted an unlawful rule

concerning confidentiality when it investigated misconduct by Muldrew. That

conclusion is unfounded. In fact, McNiel told Muldrew and other employees that

statements made to him would be kept confidential by human resources. A fair

review of all the evidence fails to show that McNiel or anyone else prohibited

Muldrew from discussing her discipline or told her that she was being terminated

for doing so. The Board's own position confirms this fact: It previously determined

that Muldrew's termination was not unlawful.
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Third, the ALJ concluded that two of the Company's workplace rules were

unlawful. However, those rules have been in place for more than a decade, as they

were enacted pursuant to a management rights provision agreed to in a collective

bargaining agreement with the Bakery, Confectionary, Tobacco Workers, and Grain

Millers Union (the "Union"). The Union never challenged those rules during the

entire time it represented the employees. There is absolutely no evidence that the

rules were promulgated in response to Union activity or that the rules have ever

been used to prohibit protected activity. They would not reasonably be construed by

employees as curtailing their Section 7 rights.

In sum, the ALJ erred in finding that certain of the unfair labor practices had

merit. Accordingly, Southern Bakeries respectfully excepts to the ALJ's conclusions

identified herein and requests that this Board decline to adopt them.

I. Factual Background

A. Company Background and Work Rules

Southern Bakeries is a bakery in Hope, Arkansas. It employs approximately

400 employees. (Decision, 2; Tr.312:15-16.) In 2005, the Company acquired certain

assets from Meyer's Bakery, and offered employment to a substantial percentage of

Meyer's employees. (Tr.297:11-22.) At that time, the Company negotiated a

collective bargaining agreement ("CBA") with the Union. (Tr.297:19-22.) Southern

Bakeries withdrew recognition from the Union in July 2013 after a majority of its

employees in the bargaining unit submitted a withdrawal petition. (See Tr.9:16-17.)
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The Company has an Employee Handbook that is distributed to all employees

and contains Facility Rules and Disciplinary Procedures. (JX 2; Tr.282:4-8.)1 The

workplace rules, which apply to all employees, were enacted in 2005 pursuant to the

management rights provision in the CBA. (Tr.282:9-24.) Since that time, the

Company and the Union negotiated several CBAs; the Union never challenged any

of the work rules at issue here over the course of those negotiations or through any

grievances. (Tr.282:21-283:3, 297:23-298:7.) The work rules were not generated in

response to any protected behavior, and they apply to all employees who work for

Southern Bakeries, not just those who were formerly in the bargaining unit.2 (Tr.

293:13-15.)

The Facility Rules consist of three groups of disciplinary violations: Groups

A, B and C. Group A Rule infractions are the most serious, are immediate discharge

offenses, and are not on a progressive discipline system. (JX 2 at pp.17-18.) One of

the Group A Rules, Rule 3, prohibits leaving the employee's assigned job or work

area without permission. (Id.) Group A, Rule 22, also prohibits leaving an assigned

work area without permission. (Id.) Group A, Rule 5, proscribes workplace violence

and harassment, including, provoking a fight or intimidation. (Id.) Another Group A

Rule, Rule 6, prohibits insubordination, including disobeying instructions. (Id.)

Group B Work Rules generally follow a three-step progressive disciplinary

process; however, Southern Bakeries reserves the right to escalate the disciplinary

1 Respondent will use the following citation form for record exhibits: Joint Exhibit
("JX"); General Counsel Exhibit ("GCX"), and Employer Exhibit ("EX").

'The two rules found unlawful by the ALJ are discussed in the Argument portion of
this brief, Part II.0 infra.

4

000759



process (including proceeding directly to discharge) depending on the severity

and/or frequency of the offense. (Id. at pp.18-19.) Group B, Rule 3, prohibits "Eating

or drinking (with the exception of company provided liquids) outside of production

or distribution facility break areas." (Id.) Group B, Rule 13, provides that failure to

observe facility safety or good manufacturing rules is a disciplinary offense. (Id.)

One of the Bakery's Good Manufacturing Processes (GMPs) prohibits employees

from eating on the production floor. (Id. at p.15.)

The purpose of this and the other GMPs is to ensure consumer safety and

compliance with regulatory safe quality food requirements. Southern Bakeries is

subject to a specific set of industry standards focusing on food safety. (Tr.283:4-11.)

The Company is certified by the SQF Institute, which provides a code of specific

good manufacturing processes. (Tr.283:23-285:14, 286:6-15; EXs 13, 14.) If the

Company fails to comply with those standards, it risks the suspension or loss of its

certification, which would prevent it from selling its products. (Tr.285:16-22.) A

breach of those standards also places the general public at risk of contamination

and foodborne illness. See Center for Disease Control and Prevention, "Foodborne

Germs and Illnesses," https://www.cdc.gov/foodsafety/foodborne-germs.html (last

visited July 18, 2017) (noting that "[e]ach year, 1 in 6 Americans gets sick by

consuming contaminated foods or beverages").

Among other things, the SQF Code requires that certified food manufacturers

implement and enforce rules to protect the food product against contamination. For

example, "[s]moking, chewing, eating, drinking or spitting is not permitted in any

food processing or food handling areas," (EX 14 at p.153 (Section 11.3.1.3)), and
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"[s]taf shall not eat or taste any product being processed in the food

handling/contact zone." (EX 14 at pp.154-155 (Section 11.4.1.1(vi))).

B. Facts Pertaining to Briggs Charges

1. Briggs' Last Chance Agreement

Briggs was a bread packer on the Bread Line. (Decision, 3.) In late 2015 and

early 2016, Briggs reported to Bob Buckley, who, in turn, reported to Hagood, Bread

Line Manager. (Tr.113:1-8.) Hagood has worked in food manufacturing for nearly

three decades. (Tr.469:8-10.) However, Hagood was new to the plant, as he was

hired on September 28, 2015. (Tr.468:16-17, 149:11-14.)

Briggs previously signed an acknowledgement of the employee handbook and

knew there were rules against eating on the production floor. (Tr.149:22-150:23, JXs

2, 3.) After starting at the bakery in late September 2015, Hagood observed his

employees "grazing" (i.e., eating Company product) on the line in violation of the

GMPs. (Tr.471:3-15.) He reminded employees that this conduct was not permitted.

(Id.) Shortly thereafter, he had a meeting with the employees to discuss this type of

misconduct and to "draw[ a line] in the sand," warning that "[w]e're not going to put

up with it any longer. There will be disciplinary action if this continues." (Tr.471:10-

15.) Briggs was present for Hagood's ultimatum. (Tr. 149:15-18, 471:16-22.)

Unfortunately, Briggs did not comply. (Tr.149:19-25.) On October 8, 2015,

Hagood observed Briggs picking topping off of the apple swirl bread line and eating

it on the production floor in violation of Group B, Rules 3 and 13. (Decision, 3.)

Hagood described the incident:
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[I] was standing across a conveyor. She had her back to me. I was

standing just observing the whole department. Looked around, she

reached over to a loaf of bread that was coming down that had a

topping, a strudel topping on top of the bread. She reached over and

picked some strudel off and put it in her mouth.

(Tr.472:1-7.)

After admonishing Briggs, Hagood sent a disciplinary action form to human

resources. (Decision, 3; Tr.472:20-473:5, 118:3-13.) McNiel, who was also a new

employee -- having begun working as the Human Resource Manager just a few days

after the incident, on October 12, 2015 -- received the write-up form. (Tr.309:7-8,

333:13-20.) McNiel oversees employee discipline. (Tr.311:2-9.) He has decision-

making authority relative to written warnings, last chance agreements, and

terminations. (Tr.311:13-312:1.) In making termination decisions, McNiel will seek

approval from Rickey Ledbetter ("Ledbetter"), Southern Bakeries' General Manager

and Executive Vice President, but ultimately McNiel has final decision-making

authority. (Tr.312:2-9.)

McNiel addressed Briggs' violation of the work rules as one of his first action

items at the Company, and he opened an investigation. (Tr.333:13-20.) McNiel met

with Briggs twice, and spoke with Hagood and Doris L. Ingram, the line lead in the

bread department. (Tr.334:6-16, 336:17-337:11; EXs 4, 5.) Briggs did not dispute

that she had eaten off the line, but claimed it "was not a big deal because

apparently, she said people do it all the time." (Tr.335:19-24.) McNiel sought to

follow up on this claim, but described how his efforts were stymied by Briggs:

I had only been there a few days, but I had, you know, had to review

policies and stuff so I knew it was against policies from day one. So I
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was, you know, a little surprised that she said, everyone does it all the

time. So I asked her, well, who is everyone? And that's all she would
tell me was everyone. She would never give me specific names because
with that, I would investigate it further as to, you know, who's eating
on the line and who's allowing it to happen.

(Tr.335:24-336:7.) Briggs confirmed that she refused to provide specific names to

McNiel. (Tr.120:14-19, 152:5-23.)

McNiel viewed Briggs' conduct as being "a very big problem" because, by

taking a piece of bread and putting it in her mouth "it has the potential to

contaminate her fingers by whatever's in her mouth and then going back to work on

whatever's on the line." (Tr.340:21-24.) Moreover, Briggs' admission that she did so

"every time they run that . . . product" presented a serious issue because she was

"contaminating her product and it's going to our customers." (Tr.340:16-341:5.)

Indeed, she was eating off the line right before the product was packaged (not before

the baking process, which might have mitigated the unsanitary consequences of her

actions). (Tr.472:11-12.)

Upon completing his investigation, McNiel met with Ledbetter to discuss

next steps. Ledbetter recalled that Briggs had a previous final written warning, but

McNiel, who had just begun working at the plant, could not find that written

documentation. (Decision 3; Tr.339:2-11.) Thus, rather than terminating her

employment, Southern Bakeries placed Briggs under a Last Chance Agreement

("LCA") for her violations of Group B, Rule 3 and 13. (Tr.339:20-340:1.)

An LCA allows an employee to remain employed on the express written

understanding that any future violation of a Group A Rule or a serious violation of a

Group B Rule may result in immediate termination of employment. (GCX 5 at 2.)
8
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The LCA also provides that employees may seek internal review of the disciplinary

action by filing a written complaint (or appeal) within five days with the Acting

Director of Manufacturing. (id) Briggs signed the LCA provided by Hagood and

McNiel, and did not appeal their decision. (Tr.342:16-19, 160:3-9, GCX 5 at 2.)

At the time the LCA was administered to Briggs, neither Hagood nor McNiel

had any knowledge that she had engaged in any previous union activity or filed any

charges with the Board. (Tr.339:12-19, 473:18-24.) The Company withdrew

recognition from the Union in July 2013 based on an employee withdrawal petition

signed by a majority of its employees — more than two years prior to Hagood and

McNiel's starting work at the Company. (Tr.9:16-17.) As such, neither Hagood nor

McNiel had any involvement in earlier proceedings before the Board relating to that

event or Briggs' previous charge against the Company.

2. Briggs' termination

On January 22, 2016, in response to a disruption in the bread department

caused by Muldrew (see Part I.0 infra), Hagood and McNiel held individual

meetings with employees, including Briggs. At those meetings, they reviewed the

Company's work rules and policy prohibiting hostile workplace conduct to deter

harassing and violent conduct. (Decision, 4; Tr.343:22-345:5; 161:2-8.) Each

employee was issued another copy of the Facility Rules and Disciplinary Procedures

and the Company's policy against harassment. (Tr.344:17-22, 161:9-19; EX 7.) The

employees were encouraged to read and retain these rules and policy to reinforce

their personal responsibility for appropriate workplace conduct. (EX 7.)
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Management made very clear in the meetings that engaging in any conduct

prohibited by these rules and policy was a serious offense, that failing to comply

with the Company's appeal for cooperation would be considered insubordination,

and that the consequence would be disciplinary action up to and including

immediate suspension and discharge. (EX 7; Tr.345:9-12.) Like the other employees,

Briggs signed a confirmation that she had received the Facility Rules and policy

against harassment and that management had appealed for her cooperation in

complying with them. (Decision, 4; Tr.345:6-8, 161:15-162:14; EX 7.)

Unfortunately, Briggs again failed to comply. Instead, just two weeks later,

on February 8, 2016, Hagood received a report that Briggs left her work area

without permission and had acted in an intimidating way toward Ashley Hawkins

("Hawkins"), another employee. (Tr.473:25-474:15.) According to Hawkins, Briggs

had walked from the bread wrap to the bread scaling area and had deliberately

walked between Hawkins and Earl Hopson ("Hopson") and intentionally bumped

into Hawkins. (Decision, 4; Tr.250:2-251:15, 474:5-11, 479:23-480:8.) Hawkins

reported Briggs to Hagood. (Decision, 4.) In turn, Hagood took Hawkins to human

resources, who repeated her account to McNiel. (Decision, 4; Tr.345:13-346:9,

474:12-15.) Following standard protocol, McNiel opened an investigation and

suspended Briggs pending his investigation into the alleged incident. (Tr.137:5-17.)

During the investigation, Hawkins told McNiel that she had been talking to

Hopson when Briggs had walked between them, bumping into Hawkins. (Tr.345:16-

347:9; EX 11, 12.) Hawkins and Hopson both recounted that they had been standing

in a wide area and there was ample space for Briggs to go around them. (Tr.346:25-
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347:9, 348:8-23.) Another employee, Sandra Phillips ("Phillips"), recalled that

Briggs had told her about the incident. (Tr.358:4-13.) According to Phillips, Briggs

admitted that Hawkins was in her way, and Briggs had not gone around Hawkins,

but instead had brushed shoulders with Hawkins. (Id.; Tr.105:5-106:2; GCX 4.)

Briggs reportedly made no attempt to apologize or speak to Hawkins when this

happened and was seen laughing right afterwards while looking at Hawkins.

(Tr.346:2-6.) Hawkins told management she felt "violated, and picked on" by Briggs.

(EX 11.)

McNiel also interviewed Briggs. (Tr.154:24-155:3, 346:6-9, 357:8-20; EX 9,

10.) He asked her about leaving her work station without permission, and Briggs

claimed that she always goes to the bread scaling area to wash her hands. (EX 10.)

This was contradicted by employees who work in that area, including Hopson, a

disinterested observer who works the same shift as Briggs and who told McNiel

that he had never seen Briggs come over there to wash up. (Tr.348:8-349:6; EX 16,

17.) Likewise, Hagood testified that employees in the production line would

normally wash their hands in the breakroom restroom area. (Tr.475:9-12.) Briggs

tried to excuse her conduct toward Hawkins by maintaining that Hawkins had been

picking on her for about two weeks. (Tr.134:22-135:15.) Yet, Briggs had not

previously complained to management about Hawkins treating her inappropriately.

(Tr.135:12-15.) So while Briggs' testimony about Hawkins' previous conduct toward

her lacked exculpatory power, it did explain why she went out of her way to harass

and incite Hawkins.
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McNiel concluded his investigation on or about February 17, 2016. (GCX 6.)

McNiel reasonably determined that Briggs had violated Group A, Rules 3, 5, 6, and

22 (prohibiting leaving one's work area without permission, harassing or

intimidating conduct, and insubordination, respectively) and the Company's policy

against workplace harassment and violence. (Tr.360:6-17.) The fact that McNiel and

Hagood had recently met with Briggs and her co-workers to reinforce that they

must not engage in hostile behavior compounded her offense. (Id.; Tr.369:6-13.)

Given these facts, McNiel made the decision to terminate Briggs' employment.

(Tr.367:16-18.) He conferred with Ledbetter who affirmed his decision. (Tr.369:14-

370:3.) Accordingly, Briggs was discharged on February 19, 2016. (Decision, 5;

Tr.141:10-142:6; GCX 6.)

Hagood wrote "Do Not Rehire" on Briggs' termination paperwork. He

explained that he did so based upon his past practice from his previous employer,

and that he believed that the physical nature of Briggs' misconduct warranted such

an instructive. (Tr.476:21-477:12.) At the time that he did so, Hagood had no

knowledge of any affiliation between Briggs and the Union. (Tr.476:7-12.)

C. Facts Pertaining to Muldrew Charge

Muldrew worked on first shift as a Packer/Break Out person in the Bread

Department. (Tr.14:8-16.) On January 14, 2016, McNiel received an employee

complaint that Muldrew had behaved in a threatening manner toward a pregnant

co-worker. (Tr.316:17-317:13; see also EX 1 at B-7.) McNiel opened an investigation

and placed Muldrew on suspension pending the results of his inquiry. (Tr.17:13-
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18:10.) Muldrew was not given any instruction not to discuss her suspension with

her co-workers. (Tr.27:13- 16.)

McNiel conducted interviews and took written statements. (Tr.317:8-318:2.)

He reasonably concluded that Muldrew had engaged in bullying and harassing

conduct in violation of Group A, Rule 5, against workplace violence and harassment.

(EX 1 at B-13—B-15.) McNiel also concluded from a separate report that Muldrew

violated Group B, Rules 3 and 13, and a GMP by having a mint in her mouth on the

production floor. (Id.) McNiel decided that she should be offered an LCA instead of

being discharged. (Id.) Muldrew signed the LCA on January 19, 2016 and made no

request for an appeal. (Tr.18:20-20:17, 321:14-19.) The LCA, which McNiel read to

Muldrew, did not include any prohibition against Muldrew's sharing confidential

information. (Tr.39:7-23, 41:23-42:1.)

The LCA was insufficient to curb Muldrew's threatening conduct. The same

day that Muldrew signed her LCA, another employee reported that Muldrew had

threatened to retaliate against the person who reporter her. (Tr.322:2-13.) Once

again, McNiel placed Muldrew on suspension pending his investigation and took

written statements from employees. (Tr.24:19-25:22, 323:21-25; EX 1 at B-16—B-

21.) McNiel concluded that Muldrew had again violated Group A, Rule 5, against

violent or harassing behavior. (Tr.328:9-13.) Making matters worse, Muldrew had

also engaged in insubordination by failing to comply with the prior warning and

continuing to threaten her coworkers. (Tr.328:13-23.) McNiel made the decision to

terminate her employment effective January 27, 2016. (Id.; EX 1 at B-1—B-2.)
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D. Procedural History

Muldrew, Briggs, and the Union filed unfair labor practice charges against

Southern Bakeries. A hearing was held before Judge Amchan on January 11 and

12, 2017, in Hope, Arkansas. (Decision, 1.) The ALJ issued his Decision on May 11,

2017. In the Decision, the ALJ found against Southern Bakeries with respect to all

of the above-noted events as well as two specific work rules. The instant exceptions

of Southern Bakeries take issue with those aspects of the ALJ Decision.

II. Legal Argument3

The ALJ's conclusion that Southern Bakeries engaged in certain unfair labor

practices is unsupported by the evidence and the law. Rather than weighing all the

evidence, the ALJ ignored favorable evidence for the Company and filled

conspicuous gaps in the General Counsel's case-in-chief with his own conjecture.

And rather than applying Board law, the ALJ inserted his own brand of workplace

justice.

"[W]hile the 'clear preponderance of the evidence' standard governs Board

review of an administrative law judge's credibility determinations, that standard

does not apply to a judge's factual findings or the judge's derivative inferences or

legal conclusions." Plaza Auto Ctr., 360 NLRB 972, 980-81 (2014). Instead, the

Board is to "base [its] findings as to the facts upon a de novo review of the entire

record [.1" Id. (quoting Standard Dry Wall Products, Inc., 91 NLRB 544, 545 (1950)).

3 Pursuant to Section 102.46(c)(2), each of the questions "involved and to be argued"
is stated consecutively in accordance with the specific exceptions to which they
relate.
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As a result, "the Board is free to draw different derivative inferences and

conclusions from the evidence than did the administrative law judge." Id (citing

NLRB v. Tischler, 615 F.2d 509, 511 (9th Cir. 1980) Penasquitos Village, Inc. v.

NLRB, 565 F.2d 1074, 1078-1079 (9th Cir. 1977)).

Each of the ALJ's errors is addressed in turn.

A. Exception 1: The ALJ erred by concluding the Company violated Section
8(a)(1), (3) and (4) by disciplining Lorraine Marks Briggs and marking her
ineligible for rehire in an internal document. 

The ALJ concluded that the Company violated Section 8(a)(1),(3) and (4) of

the Act by (i) issuing a last chance agreement to Briggs on October 16, 2015; (ii)

suspending Briggs on February 8, 2016; (iii) discharging Briggs on February 19,

2016; and (iv) marking Briggs ineligible for rehire on March 4, 2016. (Decision at

13.) The ALJ's determination that the Company's actions were unlawful is

unsupported by the evidence and inappropriately interferes with the Company's

efforts to enforce its reasonable work rules.

1. The Company did not act unlawfully by issuing Briggs a last chance
agreement on October 16, 2015.

The analysis regarding the entry of the LCA is straightforward: Briggs was

caught contaminating product by eating toppings off the line. (Tr.149:19-25.) Her

offense was compounded by her decision to ignore a direct mandate from Hagood

against such misconduct. (Tr.471:10-22.) As a result, she was properly issued a LCA

for her admitted violation of the work rules. (GCX 5.)

Despite Briggs' confession that she broke the rules, and despite the

Company's consistent application of those rules, the ALJ concluded that Briggs'
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discipline was unlawful. (Decision, 13.) The ALJ stated that the Company "failed to

establish [that] it would have disciplined [Briggs] in the same way in October 2015"

absent its reliance on her May 30, 2013 discipline.4 (Decision, 6.) The ALJ's

conclusion is unfounded.

First, the ALJ's analysis is faulted because whether the May 2013 discipline

was actually unlawful is still an open question. There has been no final resolution

on that issue, as it is currently on appeal before the United States Court of Appeals

for the Eighth Circuit. Logically, if the Eighth Circuit agrees that Briggs' discipline

in May 2013 was not unlawful, the cornerstone of the ALJ's analysis would be gone.

At the very least, the ALJ's decision is premature.

Second, the evidence overwhelmingly shows that the May 2013 discipline had

no bearing on Briggs' treatment. The Company had a legitimate reason to place

Briggs on a LCA for grazing on the line. Her actions resulted in the contamination

of its product; and she admittedly did so "every time they run," confirming that this

was not an isolated incident on her part. (Tr.340:16-341:5.) Moreover, Hagood had

just drawn a line in the sand about grazing on product; and Briggs was the only

person who Hagood saw doing so following his ultimatum. (Tr.153:18-25.) The ALJ

inexplicably ignored these facts in his analysis. Cf. Canandaigua Plastics, 285

NLRB 278, 280 (1987) ("Here, it is clear that the Respondent warned Bendzus to

Briggs was disciplined in May 2013 in relation to an incident in which she walked
off the job without permission. The Board excused Briggs' misconduct, finding that
the Company's discipline toward Briggs was motivated by anti-union animus. See
Southern Bakeries, LLC, 364 NLRB No. 64 (2016). That determination is currently
pending before the United States Court of Appeals for the Eighth Circuit. Southern
Bakeries, LLC v. NLRB, Nos. 16-3328, 16-3509 (8th Cir.).
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stop harassing other employees and specifically told her that her attitude must

improve. As Bendzus' conduct continued even after she was warned, the Respondent

determined that further action was necessary. Therefore, we find no basis for

concluding that Bendzus was disparately treated because of her union activity.").

Lacking any evidentiary foundation, the ALJ inserted his own notion of food

safety by rejecting McNiel's "assertion that eating product is a more serious

violation than eating other food or chewing gum." (Decision, 3 n.2.) To the ALJ,

there is no distinction between eating product directly on the line and having other

food in the production area. (Id.) The ALJ suggested that "it seem[ed]

counterintuitive that chewing gum or eating French fries on the production line is

less likely to result in product contamination than picking the topping off of apple

swirl bread." (Id.) Both common sense and testimony on the record refute this

comparison.

Briggs had to actually touch the product just before it was packaged in order

to commit her repeated offense. There is no doubt about product contamination each

time she did this. However, chewing gum or eating French fries in the production

area does not necessarily contaminate the product, depending on the facts in each

such situation. Moreover, McNiel also rebutted the ALJ's "intuition" by explaining

why Briggs' conduct warranted the imposition of the LCA:

It's a very big problem because one, she's eating so she pinched off a
piece of bread, put it in her mouth so it has the potential to
contaminate her fingers by whatever's in her mouth and then going
back to work on whatever's on the line. So she didn't stop to go wash
her hands so that's actually another GMP that she violated. She, you
know, just continued to work. And if she does that all the time, as she
said that she does every time they run that — that product that she
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eats that, then that's a — that's a huge issue because you're
contaminating product and it's going to our customers.

(Tr. 340:21-341:5.)

While Briggs claimed that multiple other employees have eaten food product

from the line and that it was not a big deal, she admittedly refused to provide any

specific names to allow McNiel to investigate that accusation. (Tr.151:21-152:23,

335:24-336:7.) Her claim that her conduct was not serious was further undermined

by the testimony of Gloria Lollis, a former employee who appeared for her testimony

under a subpoena from the Board and who had no incentive to lie, who testified that

she did "not know of any employees who eat on the production floor. This is against

the rules. I do not know of any employee who . . . eat bread crumbs." (Tr.82:6-16.)

Phillips corroborated Lollis, testifying that eating on the line was not permitted,

and that the rule prohibiting such conduct was a serious one. (Tr.102:17-19.)

Reinforcing that Southern Bakeries treated Briggs in a just and non-

discriminatory fashion, the Company placed her on a LCA rather than terminating

her when she committed a dischargeable offense in October 2015 and was already

on a final written warning. From a logical perspective, if the Company was

motivated by Briggs' earlier discipline from May 2013, it would have terminated her

employment at that time rather than giving her yet another chance. But logic and

the ALJ's conclusion on this matter simply do not intersect.

The seriousness of Briggs' misconduct cannot be overstated, as the risk of

product contamination places the safety of the general public at risk. See Beth

Kowitt, "Why Our Food Keeps Making Us Sick," Fortune.com,
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http://fortune.com/food-contamination (last visited July 20, 2017) (noting that 48

million Americans get sick from food-borne pathogens each year, resulting in an

estimated cost of $55.5 billion). The Board is not free to second-guess a company's

legitimate decision to take appropriate disciplinary action to curb serious

misconduct that violates food manufacturing processes and places consumers'

health at risk. Yet, that is exactly what the ALJ did. The Company's discipline of

Briggs was not unlawful, and the ALJ erred in concluding otherwise.

2. The Company did not act unlawfully by suspending Briggs on
February 8, 2016.

The ALJ also concluded that the Company unlawfully suspended Briggs on

February 8, 2016, while it investigated Hawkins' complaint against Briggs.

(Decision, 13.) The ALJ cited no analysis or evidence to support this conclusion. The

evidence, including the Company's treatment of its investigation into misconduct by

Muldrew, demonstrated that the Company routinely suspended employees while it

investigated similar misconduct. (See also GCX 25.) There was absolutely no

evidence offered by the General Counsel to show that the Company's conformity

with this past practice was in any way motivated by Briggs' discipline in May 2013.

Moreover, it is a common human resource practice to suspend employees suspected

of serious wrongdoing during an investigation of the matter. It maintains the

integrity of the investigation by preventing witness tampering and keeps

potentially undesirable workers out of the workplace. If the accused employee is

exonerated through the investigation, the employer can retroactively pay the

employee for the period of suspension. The ALJ inexplicably and improperly failed
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to fairly review the evidence or to accede to generally accepted personnel practices

in sustaining this charge. Once again, he impermissibly substituted his judgment

for that of management with no reasonable basis for doing so.

3. The Company did not act unlawfully by discharging Briggs on
February 19, 2016.

At the crux of his analysis, the ALJ determined that the Company unlawfully

terminated Briggs for leaving her work station to intimidate Hawkins. To the ALJ,

this determination was also tainted by Briggs' May 2013 discipline. This conclusion

was also in error and strains credulity.

The ALJ agreed that the Company was reasonable in concluding that Briggs

had "intended to antagonize" Hawkins: "With regard to February 2016 interaction

with Ashley Hawkins, Respondent had a reasonable basis for concluding that

[Briggs] intended to antagonize Hawkins by using the wash stand in the bread

scaling area and walking close to Hawkins." (Decision at 6.) But the ALJ faulted the

Company for crediting Hawkins' version of events over Briggs as it pertained to the

physical contact: "Respondent has not shown that it had any reasonable basis for

believing Hawkins' contention that [Briggs] brushed her, as opposed to [Briggs']

contention that Hawkins initiated physical contact." (Decision, 6 (footnote omitted).)

This conclusion that it was reasonable for McNiel to believe that Briggs

intended to antagonize Hawkins but somehow not reasonable to believe that Briggs

had initiated physical contact or that such contact was "insignificant" is

incongruous at best and unfairly biased at worst. In trying to piece together what

happened between Briggs and Hawkins, McNiel faced a she-said, she-said scenario.

20

000775



The evidence is undisputed that, after undertaking a comprehensive investigation

and weighing the evidence, McNiel honestly believed that Hawkins' account was the

more credible one.5 And, contrary to the ALJ's suggestion, McNiel's decision was not

unreasonable. Briggs herself explained her motivation for harboring ill will toward

Hawkins. (Tr. 134:22-135:15.) Moreover, disinterested observers, including Hagood,

Hopson, and Phillips, corroborated large pieces of Hawkins' story:

• Hagood was the first member of management to see Hawkins' response to

the incident, and he found it serious enough to immediately take Hawkins

to Human Resources to address the situation. (Tr.474:4-15, 480:1-8.)

Hagood personally believed that, because of the physical nature of her

misconduct, Briggs' misconduct was a serious offense. (Tr.477:7-14.)

• Hopson testified that Briggs walked directly between Hawkins and

himself, despite the fact that there was plenty of room to go around them.

(Tr.456:8-19, 460:22-461:4.) Hopson did not observe Hawkins make any

movements to obstruct Briggs' path. (Tr.461:17-462:6.) Hopson also

testified that he believed that, knowing Hawkins, he believed that she

handled the situation very well. (Tr.467:22-2+3.)

5 In a footnote, the ALJ faults McNiel for choosing to credit Hawkins of Briggs, and
then suggests that the Company treated an employee named Juan Betancourt more
favorably by crediting him when he denied threatening to shoot a coworker. (See
Decision, 5 n.4.) The ALJ's logic is severely faulted and would lead to absurd
results. Applying the ALJ's standard, Southern Bakeries would be barred from
deciding between witnesses any time those witnesses give contradicting accounts of
a workplace scuffle. That the Company credited Betancourt's denial does not mean
that it was required to credit Briggs.
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• Phillips testified that, although she denied doing it on purposes, Briggs

admitted to her that Briggs "did bump into Ashley." (Tr.105:25-106:2.)

In contrast, Briggs' account of approaching Hawkins from behind, and

Hawkins suddenly contorting her body in front of Briggs was comical at best. (See

Tr. 173:22-176:24.) Given Briggs' contention that Hawkins had been treating her

with noticeable disdain prior to the incident, and management's recent plea for

workplace peace, Briggs decision to steer so close to Hawkins calls Briggs' asserted

innocence into doubt. Indeed, Briggs choosing to wash her hands at the sink near

the area she could see Hawkins standing, rather than using her normal wash-up

area, screams of an inappropriate intent to mix it up with a co-worker she thought

was already upset with her. Rather than taking the bait, however, Hawkins did the

right thing by reporting Briggs to management.

The AU. also completely avoided the context in which Briggs acted — at a

time when tensions in her department were at an apex following Muldrew's

threatening conduct and discharge. As importantly, the ALT also avoided that, just

days prior to this incident, Hagood and McNiel met with Briggs to reinforce the

need to comply with Southern Bakeries' rules and policy forbidding harassment and

workplace violence. Briggs had even signed a written intent to comply with those

rules and policy and been cautioned that non-compliance would be considered

insubordination. Having chosen to completely disregard the Company's rules and

these prior warnings, Briggs should reasonably have expected to (and should) bear

the consequences.
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Although McNiel referenced the May 2013 discipline in Briggs' termination

notice, he denied that it had any impact on his final decision. (Tr.368:19-369:13.)

Rather, he reasonably concluded that Briggs' LCA in tandem with this act of

harassment and insubordination could stand alone in justifying Briggs' discharge.

As McNiel explained:

Because of the severity of the actions that she took. You know, creating

a hostile work environment is very serious. And after just having the

incident and us saying, you know — meeting with the employees and

saying hey, you know, we need to calm it down, this is what's going on,

let's stop this, and her signing off on it, we took that in agreeance, that

she agreed to what we were asking. So yeah, I felt this would have

definitely happened this way.

(Id.) McNiel's testimony was not contradicted by any witness, and thus, contrary to

the ALJ's conclusion, his denial was not in any way "incredible." (Decision, 5.)

Because there was no evidence that McNiel had any personal knowledge or

animus toward the Union, the ALJ sought to imply such an animus by tying McNiel

to Rickey Ledbetter, who served as the corporate representative at the February

2014 hearing which pertained, in part, to Briggs' prior ULP charge. In particular,

the ALJ discredited McNiel's testimony that Ledbetter merely confirmed his

termination decision, concluding instead that "Ledbetter played some role in the

termination decision and the extent of that role may not be reflected in the record."

(Decision, 6.) However, "the judge's speculation about [McNiel's] knowledge [and

Ledbetter's role] does not substitute for the required proof." Field Family Assocs.,

LLC, 348 NLRB 16, 17 (2006). As the ALJ recognized, the Company "called

Ledbetter as a witness in the proceeding" and "[n]either party inquired as to his role

in the [Briggs] termination." (Decision, 6.) There was no need for the Company to
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elicit duplicative testimony on this point. McNiel's testimony stood uncontroverted.

To the extent that General Counsel disputed his testimony, it was incumbent upon

the General Counsel to probe into that topic with Ledbetter. As well, if the ALJ

sought further clarification on the issue, he could have asked Ledbetter about it

during the hearing. The ALJ's insertion of his own speculation regarding

Ledbetter's role in the decision is not evidence and is wholly and unfairly improper.

In sum, given McNiel's honest and reasonable belief that Briggs sought to

antagonize Hawkins and did so using physical force, McNiel was completely

justified in making the decision to terminate Briggs. "[E]mployees have a right to a

workplace free of unlawful harassment, and both employees and employers have a

substantial interest in promoting a workplace that is 'civil and decent."' Martin

Luther Mem. Home, Inc., 343 NLRB 646, 648-49 (2004). Subjecting co-workers to

abusive treatment is not what the National Labor Relations Act is intended to

protect "and it certainly should not be accepted by an arm of the federal

government." Consolidated Commc'ns, Inc. v. NLRB, 837 F.3d 1, 24 (D.C. Cir. 2016)

(Millett, J., concurring). It simply makes no sense that, as the Decision stands now,

McNiel was required by the NLRA to disbelieve Hawkins' account and let Briggs'

misconduct go unremedied. The Board should reject the ALJ's attempts to insert his

speculation rather than relying on the actual evidence in the record. The ALJ

should also not be allowed without legal or factual foundation to substitute his

judgment as to the proper measure of discipline attributable to any offense over

that of management's after concluding that the Company reached a reasonable

conclusion concerning Briggs' intent to antagonize Hawkins.
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4. The "ineligible for rehire" notation was not unlawful.

Finally, the ALJ found that the Company acted unlawfully when Hagood

wrote "Do Not Rehire" on Briggs' termination paperwork. Hagood explained without

contradiction that he did so based upon his past practice from his previous

employer, and that he believed that the physical nature of Briggs' misconduct

warranted such an instructive. (Tr.476:21-477:12.) McNiel corroborated this

account. (Tr.371:24-373:1.) There was absolutely no evidence that Hagood had any

animus toward the Union. To the contrary, Hagood had no knowledge of any

affiliation between Briggs and the Union at the time he took this action. (Tr.476:7-

12.)

Turning a blind eye to Hagood's honest explanation, the ALJ concluded that

the "record belies Respondent's suggestion that Hagood's notation was an

inadvertent error made without discriminatory intent." (Decision, 7.) The sole

"evidence" cited by the ALJ to support this statement is email correspondence

between the undersigned counsel and an NLRB Board Agent. The ALJ faulted the

Company for not providing Hagood's explanation in counsel's email. (See id.) But

this finding of fault was completely unfounded, as counsel explained at the hearing:

Your Honor, this is running very far off field. Looking at the dates on

these and any investigation I would have relative to getting ready for

this hearing, I wasn't aware of the facts regarding this do not rehire

issue[. A]gain[, from my standpoint, at that time, it wasn't a very big

deal at all. But obviously, as a part of investigating this case, I learned

a lot more about the facts. And you've heard that through the evidence

today. It doesn't change anything. It has no impact at all on this

proceeding, given that now you have evidence as to what really

happened. And I wasn't aware of that in September, when those emails

came into being.
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(Tr.483:5-15.)

The Court's decision to discredit Hagood based solely upon counsels' emails is

entirely unfounded and inappropriate. A party's attorney does not have the benefit

of omniscience. Rather, in preparing for trial, certain pieces of evidence and

explanations are often uncovered that were otherwise unknown. That is what

happened here. There was absolutely no evidence offered to undercut Hagood's

explanation for his action. Likewise, there was absolutely no evidence offered that

Hagood had any knowledge of Briggs' past Union affiliation or that he had any ill-

will toward the Union. (See Tr.473:18-24.)

In a footnote, the ALJ sought to further prop up his finding of animus by

pointing to other evidence relating to Hagood. (See Decision, 8 n.9.) First, the ALJ

suggested that "[a]nother indication of Respondent's discriminatory motive" is that

Hagood brought Hawkins to human resources to complain about Briggs but failed to

act when Nadine Pugh was allegedly insubordinate to him. (Id.) This conclusion is

also based on a false premise. Hagood testified, without contradiction, that while he

had previously had a disagreement with Pugh, he did not perceive her to be

insubordinate. (Tr.478:22-479:17.) And Hagood also testified, without contradiction,

that he was unaware of Briggs' past union activity. (Tr.473:18-24.) As a result, there

was absolutely no logical way that Hagood could target Briggs on that basis.

Similarly, the ALJ suggested that "Hagood's testimony that Hawkins told

him that [Briggs] threw an elbow or elbowed Hawkins, Tr. 474, is an indication of

Respondent's animus towards [Briggs] emanating from her union support and prior

testimony." (Decision, 8 n.9.) Once again, there is no evidence whatsoever that
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Hagood has any history or discriminatory motive relating to the Union. The fact

that Hagood recalled Hawkins telling him that Briggs "elbowed" Hawkins and

Hawkins later described it as being "bumped" or "pushed" is the kind of semantical

discrepancy expected between multiple witnesses. Indeed, Hagood used the terms

interchangeably during his own testimony. (See Tr.480:1-3 ("If I remember

correctly, Ashley [Hawkins] came up to me and said that Lorraine [Briggs] had

elbowed or bumped her, whenever she cut between herself and Eugene [Hopson].").)

This does not reveal any animus on the part of Hagood or the Company.

Ultimately, the contorted analysis by the All- of the "do not rehire" notation

displays his results-oriented review of the evidence. The evidence was undisputed

that Hagood had written the notation on the termination checklist in a way that

was consistent with his past practice from his previous employer.6 Yet, rather than

crediting this honest and unrebutted explanation, the ALT squinted at the evidence

to find discriminatory motivation where none could possibly have existed.

Finally, the conclusion could also be logically made by the Board that this

whole pumped-up charge is de minimis and not worthy of further consideration.

There is no evidence in the record that the do-not-hire notation did or would ever

6 The ALJ faulted the Company for not introducing other checklists marked "do not

rehire" by Hagood, suggesting that, "if they exist, [they] would indicate Hagood was

not discriminating against [Briggs]." (Decision, 7 n.8.) However, the Company had

no notice that such evidence was necessary to prove its innocence. Hagood's

testimony regarding why he wrote the notation stood uncontradicted at the hearing,

as did his testimony that he had written "would consider rehire" and "do not rehire"

on several documents before being instructed by McNiel not to do so. (Tr.481:14-19.)

The General Counsel did not subpoena or seek to introduce any other termination

checklists filled out by Hagood. The ALJ's guilty-until-proven-innocent mindset

contradicts the presumption of innocence that is foundational to our justice system.
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impact Briggs' consideration for future employment with the Company, especially

given the facts that she has not re-applied, has expressed no desire to do so, and

McNiel testified that he intends to remove the notation from the record in any event

because it was not HR authorized. (Tr.448:18-449:1, 371:17-373:4.)

B. Exception 2: The ALJ erred in finding that the Company violated Section

8(a)(1) by allegedly telling Cheryl Muldrew not to discuss her last chance

warning with anyone else on January 21, 2016. 

The ALJ also concluded that, during their meeting on January 21, 2016,

McNiel ordered Muldrew not to discuss her LCA with anyone. (Decision, 8, 12.) To

reach that conclusion, the ALJ decided to credit Muldrew over McNiel "given

McNeil's [sic] incredible testimony regarding Respondent's use of [Briggs'] May 30,

2013 discipline." (Decision, 8.) The ALJ's analysis cannot withstand scrutiny.

McNiel denied telling Muldrew that she should not discuss her discipline

with anyone else. (Tr.318:24-319:2.) He explained his standard practice:

[W]henever I have any kind of interviews with employees, I let them

know that what they're telling me is confidential. That I'm not going to

reveal what they're saying unless it's absolutely necessary. Because I

need them to be able to trust me that hey, if I go to Eric, I can go to

him with my problems and it's going to get fixed and no one's going to

be like, oh, well, Shirley is the tattletale and comes to me with

everything. So I tell them that. And so it was a confidential situation

in that manner, and that's what I meant by that.

(Tr.329:8-23.)

McNiel's account was corroborated by the testimony of at least three

disinterested employees who met with McNiel and were called by General Counsel.

Gloria Lollis, an employee interviewed by McNiel, testified that McNiel "did not tell

me that I wasn't allowed to talk about discipline. No other manager or supervisor
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told me that I wasn't allowed to talk about discipline." (Tr.80:3-11.) Lollis testified

that "McNiel did not tell me that Muldrew shouldn't have been talking about her

discipline. No other manager or supervisor told me that Muldrew shouldn't have

been talking about her discipline." (Tr.81:14-23.) Lollis said that McNiel told her

that "whatever we say in this office is confidential" (Tr.81:1-3), an instruction which

was not surprising to Lollis because she believed that employees are entitled to

privacy relative to their own discipline. (Tr.82:17-83:4.) Similarly, Phillips, an

individual who has previously filed charges with the Board, testified that when she

was interviewed by McNiel relating to the Briggs-Hawkins incident, McNiel did not

tell her that she should not talk about it with other employees. (Tr.106:3-10.) Even

Briggs testified that no managers or supervisors ever told her that employees were

not to talk about their suspensions or discipline. (Tr.190:15-18.)

Inexplicably, the ALJ ignored all of this corroborating evidence. He also

overlooked the inconsistency in the LCA itself containing no mention of

confidentiality with respect to its terms vis-a-vis the employee while crediting the

self-interested oral testimony of Muldrew to the contrary. This was error. The Board

ordinarily defers to the credibility findings of an ALJ, particularly where those

findings are based on a witness's demeanor. However, "the Board has held

consistently that when 'credibility resolutions are not based primarily upon

demeanor . . . the Board itself may proceed to an independent evaluation of

credibility."' Vic Koenig Chevrolet, 263 NLRB 646, 646 n.1 (1982) (citation omitted).

"When the demeanor factor is diminished, the choice between conflicting testimony

rests not only on demeanor, but also on the weight of the evidence, established or
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admitted facts, inherent probabilities, and reasonable inferences drawn from the

record as a whole." Id; Jewel Bakery, 268 NLRB 1326, 1328 (1984) (finding that

"judge's failure to explicitly review and give due consideration to all the relevant

evidence taints his credibility resolutions").

Here, the overwhelming evidence proved that Company did not tell Muldrew

not to discuss her LCA. First, the LCA itself contained no such restriction. Second,

three other employees, including Briggs, testified consistently that McNiel gave no

such mandate during their investigative meetings. Third, the General Counsel

offered no motive for McNiel to require Muldrew to avoid discussing her discipline.

In sum, McNiel's testimony about what he said to Muldrew is the most

plausible, as he simply told her what he told other employees: He would keep what

she told him confidential. As a result, the ALI erred by concluding that McNiel

issued a mandate to Muldrew against disclosure. The Board should not adopt this

baseless finding by the ALJ.

C. Exception 3: The ALJ erroneously concluded that the Company told

Cheryl Muldrew that she was being discharged in part for discussing her

last chance agreement with other employees in violation of Section 8(a)(1). 

The ALI also determined that McNiel told Muldrew that she was being

discharged for discussing her LCA with her coworkers. (Decision, 8, 12.) As above,

the ALI reached this conclusion solely by choosing to believe Muldrew over McNiel.

Again, this was error. The ALT provided no reason for his decision to ignore

the testimony of three other employee witnesses who were called by the General

Counsel and who testified that McNiel did not tell them that they were prohibited
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from discussing their meeting with other employees. (Supra Part II.B.) Moreover,

the ALJ stunningly glossed over the fact that the General Counsel did not charge

the Company with an unfair labor practice for terminating Muldrew, which logically

implies that the General Counsel found no evidence that her discussion of her

discipline influenced her termination. Indeed, one can be sure that the General

Counsel would have pursued Muldrew's claim that she was discharged for an

unlawful motive if it had believed her when she said that was precisely what she

was told at the time of her termination.

In short, the weight of the evidence, established facts, inherent probabilities,

and reasonable inferences drawn from the record as a whole vindicate the

explanation that McNiel provided at the hearing of what he said. Muldrew was not

terminated in whole or in part because she discussed her LCA with other

employees; nor was she ever told that she was by McNiel. Accordingly, the ALJ

erred by concluding that the Company told Muldrew that she was being discharged

for discussing her LCA with her coworkers.

D. Exception 4: The ALJ erred by concluding that the Company violated

Section 8(a)(1) by maintaining a rule that prohibits employees from

making audio recordings anywhere in its Hope facility at any time. 

Next, the ALJ determined that the Company violated Section 8(a)(1) through

its maintenance of Group A, Rule 12 of the work rules, which prohibited:

Unauthorized use of still or video cameras, tape recorders, or any other

audio or video recording devices on Company premises, in a Company-

supplied vehicle, or off-Company premises involving any current or
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former employee, without such person's expressed permission while on

Company business.

(JX 2 at p.18.)

The ALT correctly determined that Southern Bakeries "has established a

pervasive and compelling interest in its proprietary information" to support the ban

on photography. (Decision, 12.) Yet, the ALJ faltered in his conclusion that

Southern Bakeries "has not established such a pervasive and compelling interest in

prohibiting audio recordings in non-production areas (e.g. break rooms, human

resource offices) of the Hope facility." (Id.) To the contrary, there is nothing in the

rule that restricts an employee's Section 7 rights explicitly or in practice.

In T-Mobile USA, Inc., the Board found that an employer's rule prohibiting

recordings could reasonably be understood to affect Section 7 rights and was

therefore overbroad because that rule required the involvement of the employer for

permission to photograph or record under any circumstance. 363 NLRB No. 171,

2016 WL 1743244, at *4-5 (Apr. 29, 2016). Unlike T-Mobile, Southern Bakeries' rule

cannot be reasonably construed by employees to have a chilling effect on Section 7

rights. Specifically, it solely promotes and protects employee rights to privacy and is

narrowly tailored to protect those rights. Bakery management and supervision is

not involved in whether the audio recording can occur. The only consent required is

from the present or former employee(s) being recorded and, therefore, the Company

cannot possibly interfere (or be perceived as wanting or intending to interfere) with

employees' Section 7 activities. Thus, employees' rights to engage in activity
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protected under Section 7 are not hindered and instead are arguably facilitated by

the clause.

If the recording is of another employee or former employee, the final clause

encourages employees to speak with the person(s) they are seeking to record, which

may facilitate discussion of potential adverse work conditions, unequal treatment,

or organized efforts to mobilize labor. What is more, that clause actually protects

picketing employees or employees engaging in protected rights insofar as it

prevents employees who are anti-union from recording employees for nefarious

purposes who are exercising valid Section 7 rights. What is more likely of legal

concern, pro-company employees recording pro-union employees engaged in

protected activity and conveying the information to management; or pro-union

employees recording pro-company employees participating in pro-management

activities and passing this information on to the union? There can be no contest on

this question. Rather, a rule giving employees the right to control who records them

would more likely be viewed as respecting, not undermining, employee Section 7

rights. There is no chilling effect on an employee's Section 7 rights by the existence

or application of this clause.

Therefore, the prohibition against audio recordings in Group A, Rule 12

cannot be reasonably read by an employee as a curtailment of Section 7 rights, and

the ALJ erred by concluding otherwise.
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E. Exception 5: The ALJ erred by determining that the Company violated

Section 8(a)(1) by maintaining a rule that prohibits employees from using

company time or resources for personal use unrelated to employment at

any time, including nonwork time. 

The ALJ also determined that the following prohibition in Group A, Rule 13

violated Section 8(a)(1):

Using company time or resources for personal use unrelated to

employment with the company without prior authorization. This

includes leaving company property during paid breaks or leaving your

assigned job or work area without permission.

(JX 2 at p.17)

The ALJ concluded that "this rule is likely to be interpreted as restricting

Section 7 rights given Respondent's failure to distinguish between employee rights

during working time and break time." (Decision, 12.) However, the ALJ ignores the

express language of Group A, Rule 13 and established NLRB precedent in this area.

This rule facilitates Southern Bakeries' continuous production system by

requiring employees to remain on the job and work, unless excused, to avoid

unproductive downtime and production problems arising from failure to constantly

monitor the process. (Tr.290:12-291:8, 292:11-293:7.) Southern Bakeries has a valid

business interest in assuring that employees do not use its resources for personal

rather than business reasons, including stealing time by engaging in personal

business or activities while on-the-clock. (Tr.291:22-25.) This rule also serves a

safety purpose in ensuring that Southern Bakeries can account for the whereabouts

of all its employees in the event of an emergency situation, such as a fire, requiring

evacuation of the facility. (Tr.292:1-10.) As such, Group A, Rule 3 was enacted for

legitimate business purposes and is not facially unlawful.
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The NLRB has held that a rule containing the same substantive language as

this example in Group A, Rule 3 was not in violation of the Act. In 2 Sisters Food

Group, Inc., 21-CA-38915, et al, 2011 WL 7052272 (NLRB Dec. 29, 2011), the

employer was accused of maintaining an unlawful rule prohibiting employees from

"[1] eaving a department or the plant during a working shift without a supervisor's

permission" and "stopping work before shift ends or taking unauthorized breaks."

Id. at *3. The Board determined that rules that "prohibit only leaving a department

or plant during a shift without permission, stopping work before shift ends, and

taking unauthorized breaks" do not violate Section 8(a)(1) of the Act. Id. Such rules

are not unlawful because they only prevent an employee from taking unauthorized

leave or breaks (or leaving the plant during breaks) and do not expressly restrict

concerted activity by employees. Id.

A similar rule was upheld in Hitachi Capital America Corp., 361 NLRB No.

19 (2014). The rule in that case prohibited: "Leaving the Company or assigned work

place (other than breaks or meal periods) without permission from a supervisor or

other person authorized to grant permission." Id. The Board upheld the rule

because it was not unlawful on its face and could not be read to be such without

"impermissibly 'reading particular phrases in isolation' or 
'assuming improper

interference with employee rights."' Id. (quoting Lutheran Heritage Village, 343

NLRB 646, 646 (2004).

Southern Bakeries' Group A, Rule 3 contains the same elements as the rules

in 2 Sisters and Hitachi Capital. Just like those rules, which were deemed lawful,

Group A, Rule 3 prohibits leaving company property or one's assigned work area,
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taking unauthorized breaks, or engaging in other personal activity on company time

without permission. Group A, Rule 3 does not violate Section 8(a)(1) of the Act

because these prohibitions are facially neutral and nothing in the language of this

rule expressly restricts or interferes with employee rights under Section 7. See 2

Sisters, 2011 WL 7052272, at *3; Hitachi Capital, 361 NLRB No. 19. Absent such

express language, unlawfulness must not be speculated or presumed and the rule is

legitimate. Palms Hotel & Casino, 344 NLRB 1363, 1368 (2005); Lutheran Heritage,

343 NLRB at 646; Hitachi Capital, 361 NLRB No. 19.

Thus, only a severely strained analysis of Group A, Rule 3 without regard to

the practicalities of the workplace can find the policy to be even remotely at odds

with the Act. The Decision should be overruled on this issue.

III. Conclusion

The NLRB does not sit as an executive human resource department, being

free to second-guess every company decision with which it disagrees. Rather, unfair

labor practices must be proved by affirmative evidence, not by speculation. Virginia

Electric Power Co., 264 NLRB 345, 347 (1982). Here, the record failed to sustain the

ALJ's findings that the Company acted unlawfully in any way.

Instead, the record shows only that: the Company had and was motivated

solely by legitimate business justification in disciplining and discharging Briggs;

that the "do not rehire" notation on an internal Company document was not

unlawful or material; there is no evidence that the Company promulgated or

utilized a rule that prohibited Muldrew from discussing her company discipline; and
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the two rules the Board challenges are entirely legitimate, consistent with business

necessity, and non-discriminatory in intent, impact, and application. The ALJ erred

in his conclusions otherwise, as his illogical and unsupported analysis displays an

effort to reach a predetermined result rather than to rule on the evidence before

him.

Accordingly Respondent Southern Bakeries, LLC respectfully requests that

the unfair labor practices found by the All. be overruled.

Respectfully submitted,

s/ David L. Swider
David L. Swider, Attorney No. 517-49
Sandra Perry, Attorney No. 22505-53
Philip R. Zimmerly, Attorney No. 30217-06
BOSE McKINNEY & EVANS LLP
111 Monument Circle, Suite 2700
Indianapolis, IN 46204
(317) 684-5000; Fax (317) 684-5173
dswider@boselaw.com 
sperry@boselaw.com 
pzimmerly@boselaw.com 

Attorneys for Respondent,
Southern Bakeries, Inc.
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I. HISTORY OF THE CASE

A complaint issued on June 27, 2016 (GCX l[q]) which alleged several violations of

Section 8(a)(1). Thereafter a consolidated complaint issued on August 27, 2016 (GCX l [t]), and

a second consolidated complaint issued on September 28, 2016, alleging violations of Section

8(a)(1), (3) and (4) (GCX 1[w]). Respondent's answer to the second consolidated complaint

admits many of the complaint allegations (GCX l[y]).

On January 11, 2017, a hearing convened before Administrative Law Judge (ALJ) Arthur

J. Amchan in Hope, Arkansas. Upon commencement of the hearing, the parties' factual and

documentary stipulations were admitted into the record. (JXs 1-4).

Judge Amchan's Decision and Order issued on May 11, 2017.

This Answering Brief to Respondent's Exceptions will first present a factual overview

followed by a summary of questions presented by Respondent's exceptions, then the facts of the

case relevant to the exceptions and arguments responsive to Respondent's exceptions.

II. OVERVIEW

Southern Bakeries, LLC (Respondent) operates a commercial bakery facility located in

Hope, Arkansas (ALJD 2:5-6) and employs approximately 200 production and sanitation

employees at its facility. These employees were represented by the Bakery, Confectionary,

Tobacco Workers and Grain Millers International Union (the Union or BCTGM) for decades

until Respondent unlawfully withdrew recognition in July 2013. During 2013, Respondent

unlawfully interrogated and disciplined several pro-Union employees, including Lorraine Marks

Briggs, the discriminatee in this proceeding. Charges were filed and the matter was litigated in a

References to "ALJD" are to the pages and lines of the decision of the Administrative Law Judge (AU) as

follows: ALJD page(s):line(s). "GCX" and "RX" references are to the numbered exhibits of the General Counsel,

or Respondent, respectively. "JX" references are to the numbered Joint Exhibits. Transcript referehces will be

denoted by "Tr." followed by the page number(s).
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2014 hearing before All Robert A. Ringler. The Board subsequently determined, inter alia, that

Respondent's withdrawal of the recognition was unlawful and the suspension and final warning

discipline issued to Briggs in May 2013 violated Section 8(a)(3) of the Act. Southern Bakeries,

LLC, 364 NLRB No. 64 (Aug. 4, 2016). This earlier case is presently pending review before the

Eighth Circuit Court of Appeals.

Respondent continued to violate the Act during 2015 and 2016. Since at least October

2015, Respondent has maintained rules in its employee handbook which are unlawfully

overbroad. (JX 1; JX 2).

In October 2015, Respondent unlawfully issued last-chance discipline to Briggs. Then,

in February 2016, Respondent suspended and subsequently terminated Briggs. Respondent's

actions were unlawfully based upon Briggs' union and protected activity, and also based upon

the 2013 final warning discipline that was previously litigated and found to be unlawful.

In January 2016, Respondent instructed an employee to keep an investigatory interview

confidential. During this same investigation, Respondent informed an employee that she was

being suspended and subsequently terminated in part for discussing an earlier suspension. By

this conduct Respondent maintained unwritten rules prohibiting employees from discussing their

discipline and/or disciplinary investigations.

III. ISSUES PRESENTED BY RESPONDENT'S EXCEPTIONS

Respondent's exceptions to the decision of the Administrative Law Judge present the

following issues:

1. Whether the Judge properly determined that Respondent unlawfully disciplined and

discharged Lorraine Marks Briggs in violation of Section 8(a)(1), (3) and (4).

(Exception 1)
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2. Whether the Judge properly found that Respondent violated Section 8(a)(1) by

instructing Cheryl Muldrew not to discuss her last chance warning with anyone else.

(Exception 2)

3. Whether the Judge correctly determined that Respondent violated Section 8(a)(1) by

telling Cheryl Muldrew that she was being discharged in part for discussing her last

chance discipline with other employees. (Exception 3)

4. Whether the Judge properly concluded that Respondent maintained an unlawful rule

prohibiting employees from making audio recordings anywhere in its facility at any

time, in violation of Section 8(a)(1). (Exception 4)

5. Whether the Judge correctly determined that Respondent maintained an unlawful rule

that prohibits employees from using company time or resources for personal use

unrelated to employment at any time, including non-work time, in violation of

Section 8(a)(1). (Exception 5)

IV. FACTS

A. Respondent's Handbook Rules

1. Respondent Maintains Overbroad Handbook Rules

Since 2005, Respondent has maintained an employee handbook (the Handbook) at its

facility. (Tr. 282). It is undisputed that the following rules have been maintained since at least

October 2015 and continue to be maintained in the Handbook. (Tr. 282; JX 1 # 3; JX 2; GCX

l[y] at ¶7).

Using Company time or resources for personal use unrelated to

employment with the Company without proper authorization. This

includes leaving Company property during paid breaks or leaving

your assigned job or work area without permission. (JX 2 at 17).

Respondent's General Manager Rickey Ledbetter testified that the rule ensures that employees

are present throughout Respondent's continuous manufacturing process. (Tr. 290). Ledbetter

testified that this ensures that steps in the process are not missed, protecting against product loss

and additional labor costs. (Tr. 292). Ledbetter also explained that the rule only prohibits
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employees from leaving the facility during their paid 15-minute breaks; the rule does not prohibit

employees from leaving during their unpaid 30-minute lunch break. (Tr. 291).

The Handbook contains the following rule:

Unauthorized use of still or video cameras, tape recorders, or any

other audio or video recording devices on Company premises, in a

Company supplied vehicle, or off-Company premises involving

any current or former Company employee, without such person's

expressed permission while on Company business. (JX 2 at 18).

Ledbetter testified that this rule was intended to protect proprietary processes and employee

privacy. (Tr. 288-89, 294-95). He further testified that it protects food safety by ensuring that

cell phones or other items do not fall into the product. (Tr. 289). It applies throughout all

interior spaces of Respondent's facility, including employee break rooms. (Tr. 302). He

acknowledged that the rule does not contain any language indicating that employees may have

their cell phones in the break room. (Tr. 303). Ledbetter further testified that this rule precludes

employees from using their cell phone cameras in the employee break room, even while

employees are on break. (Tr. 302-03, 304).

Ledbetter further testified that Respondent considers a company-supplied vehicle to be an

extension of the workplace and therefore justifying a need for protection of proprietary

information. (Tr. 295).

2. Respondent's Disciplinary Policies

Respondent maintains a disciplinary policy in its handbook providing for discipline for

Group A, Group B, and Group C violations. (JX 2 at 17-19). The Handbook states that Group A

violations "are serious matters that often result in termination." (JX 2 at 17). The Handbook

describes Group B violations as normally resulting in a three-step disciplinary process that

occurs over a rolling 12-month period; the three steps include, in order, a written warning, one-
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day suspension, and subject to discharge. (JX 2 at 18-19). Group C violations are violations for

attendance, absenteeism, and tardiness. (JX 2 at 19). In lieu of termination, Respondent may

retain the employee under a "final warning" or "last chance agreement" which never expires.

(Tr. 342).

Human Resources (HR) Manager Eric McNiel testified that he makes the final decision

on whether to issue written warnings to employees and whether to issue last chance agreements

to employees. (Tr. 311). However, McNiel later testified that he is usually not involved in

issuing discipline for Group B violations. (Tr. 399-400). McNiel testified that he makes the

final decision regarding whether to terminate employees, after consulting with General Manager

Ledbetter about his decision. (Tr. 311-12).

B. Respondent Investigates and Suspends Cheryl Muldrew

Cheryl Muldrew is a former 16-year employee of Respondent. (Tr. 14). Muldrew

testified that around January 14, 20162 she made some comments to coworker Elisa Hernandez

that she intended as a joke. (Tr. 16; GCX 2). Around January 15, Respondent suspended

Muldrew pending an investigation of Muldrew's remarks. (Tr. 17-18; GCX 2). Muldrew

recalled that in this meeting Production Manager Tony Hagood3 mentioned to McNiel that he

had observed Muldrew chewing gum on the production floor.` Muldrew recalled that this

incident occurred around January 12 or 13 when Hagood called her over while she was working

on the floor and asked her what she was chewing. (Tr. 21, 36). She told him she was eating a

peppermint because her sinuses were bothering her. (Tr. 21). He asked her whether she knew

2 Hereafter all dates are in 2016 unless otherwise specified.

3 Hagood testified that he is currently employed as production supervisor; however, at the time of the events at issue,

Hagood was the production manager of the bread bake line. (Tr. 468).

4 Muldrew testified that she was actually eating a peppermint when Hagood observed her. (Tr. 21, 22).
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she was not supposed to be eating on the line, and she confirmed that she was aware. Hagood

told her not to let it happen again. (Tr. 21).

C. Respondent Suspends and Subsequently Terminates Cheryl Muldrew for

Discussing Discipline

As a condition of returning to work, Respondent required Muldrew to sign a last chance

agreement on January 19. (Tr. 20; GCX 2). In addition to referencing violations of

Respondent's harassment and workplace violence policies, the last chance agreement stated that

Muldrew was observed eating a peppermint on January 15.5 Respondent's documents pertaining

to the Muldrew investigation (RX 1)
6 show that Respondent had prepared a written warning for

Muldrew for eating the peppermint in a production area. (RX 1 at B-12). McNiel testified that,

since Respondent never issued the write-up to Muldrew on January 15, he included the incident

in the January 19 last chance agreement instead. (Tr. 320; GCX 2).

Muldrew testified that when she returned to work she discussed her suspension with

coworker Gloria Lollis. (Tr. 24). McNiel testified that the day after Muldrew returned to work

employee Shirley Dominguez reported to him that she overheard Muldrew make threatening

comments about other employees while she was speaking with Lollis. (Tr. 322-23).

On January 21, Supervisor Bob Buckley told Muldrew she needed to go to HR Manager

McNiel's office. (Tr. 24-25). Muldrew met with McNiel and HR Assistant Annette Capetillo7 in

McNiel's office. Muldrew testified that McNiel told her it had come to his attention that she was

walking around making comments about other employees and discussing her suspension. (Tr.

25). Muldrew testified that McNiel told her she should not have been discussing her suspension

5 As already noted, Muldrew recalled that this incident occurred several days prior to when she was placed on

suspension and that the date on the last chance agreement is incorrect (Tr. 20-21). Hagood and McNeil testified that

the incident took place on January 15 (Tr. 320, 478).

6 The page numbers for RX 1 appear in the upper right corner of each page, appearing as ̀ B-_."

7 HR Assistant Annette Capetillo was never called to testify by Respondent.
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or making comments toward other employees. (Tr. 25-26). Muldrew also testified that McNiel

told her not to discuss the disciplinary action with anyone. (Tr. 27). Muldrew testified that

McNiel had not given her this instruction in her earlier meetings with him on January 15 or 19.

(Tr. 27). Respondent again suspended Muldrew. (Tr. 26). McNiel did not testify specifically

about this meeting, but generally denied instructing Muldrew at any point that she should not

discuss her discipline with anyone else. (Tr. 318-19).

Around January 27, Muldrew requested a meeting with McNiel and returned to

Respondent's facility. (Tr. 26). In the meeting with McNiel, Muldrew was informed that she

was being terminated for making threatening comments toward other employees and discussing

her discipline. (Tr. 26-27; 64-65). McNiel admitted to reading the discharge document aloud to

Muldrew, and denied making any other comments to Muldrew during this meeting regarding

keeping her discipline confidential. (Tr. 331). 8 McNiel testified that Muldrew was discharged

solely for making threatening comments to other employees and not for discussing confidential

information. (Tr. 329-30).

McNiel acknowledged that the caption on all of Respondent's last chance agreements and

discharge documents states "privileged and confidential" or "strictly confidential." (Tr. 322-23,

328-29). McNiel testified that it is not his practice to tell employees they cannot discuss

investigations that may involve other employees. (Tr. 414-15). He did, however, admit that

when he meets with employees, "I let them know that what they are telling me is confidential."

8 The January 25 Discharge Document McNiel read to Muldrew in the meeting states that an employee reported that

Muldrew had been on the production floor "making retaliatory and threatening comments and discussing the

confidential situation from the previous week." (RX 1 at B-1) (emphasis added).
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(Tr. 329). McNiel further testified that he did not perceive any specific need for confidentiality

in the Muldrew investigation. (Tr. 414).9

D. Lorraine Marks Briggs' 2013 Last Chalice Discipline

Lorraine Marks Briggs worked at Respondent's facility for over 24 years. (Tr. 112).

Briggs was a named discriminatee who testified at the 2014 Labor Board hearing against

Respondent.1° In that case, Respondent suspended Briggs and issued her final warning discipline

for leaving the line without permission. Briggs testified that she had an urgent need to use the

restroom and she was gone for less than five minutes. Since there was no supervisor in the area

at the time, she asked another employee to cover her position for her and there was no loss in

production. Southern Bakeries, LLC, 364 NLRB No. 64, slip op. at 25-26, 30-31. All Ringler

found that Respondent issued the discipline to Briggs because she engaged in union and other

protected activities; the Board upheld All Ringler's finding. Id.

E. Union Representative Anthony Shelton Calls Respondent Around October

2015

Anthony Shelton currently serves as Vice President of the Southern Region of Bakery,

Confectionary, Tobacco Workers and Grain Millers Union (the Union). (Tr. 205). Shelton

served as an International Union Representative when the local union represented employees at

Respondent's facility. (Tr. 206). Shelton knows Briggs from her union activity and the two

have maintained contact since the 2014 hearing. (Tr. 115, 207). Shelton testified that around

October 2015, Briggs called him asking for an update on the status of the NLRB case that was

litigated in 2014. (Tr. 207). Following that call, Shelton called General Manager Ledbetter and

asked him whether he was going to pay Briggs per All Ringler's decision that issued in July

9 Respondent's position statement admitted as General Counsel Exhibit 9 denies that employees questioned during

the Muldrew investigation were instructed not to discuss disciplinary actions or investigations. (GCX 9 at 3).

io At the time of the 2014 hearing, she was known as Lorraine Marks. (Tr. 115).
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2014. (Tr. 207-08). Ledbetter told Shelton that Briggs would be paid if Respondent lost the

appeal to the Board, but if Respondent won, she would not be paid. (Tr. 208).

F. Respondent Issues a Last-Chance Agreement to Lorraine Marks Briggs on

October 16, 2015

On October 8, 2015, Briggs was working the bread line when a mashed loaf of bread

came through. (Tr. 117; GCX 5). The bread was Respondent's apple loaf with a crumb topping.

(Tr. 116; GCX 5). Briggs testified that, because the bread was mashed, it would have to be

discarded. (Tr. 117). Briggs pinched off a small piece of the crumb topping (smaller than a

dime) and ate the crumb, then threw the loaf away. (Tr. 117-18). Production Manager Hagood

saw Briggs eat the crumb and told her she could not eat the product on the line. (Tr. 118).

Briggs said we always have; all these years we'd been out there, we always did it. (Tr. 118).

Production Manager Hagood testified that "grazing," meaning eating food off the line,

had been an ongoing problem. (Tr. 470, 471). The practice was so common that he had a

meeting with employees, including Briggs, shortly after he began working at the facility to

remind them that grazing is not allowed. (Tr. 471).1 1 Hagood testified that the bread from which

Briggs pinched a crumb was good bread. (Tr. 472).12

On October 14, Briggs was summoned to a meeting in which McNiel, Hagood and HR

Assistant Capetillo were present. McNiel told her to write a statement about the incident. In her

statement, Briggs explained that she took a piece off of a bad loaf of bread. She stated that

employees do it all the time. (Tr. 119-20; RX 4). Briggs refused to name other employees, but

insisted that everyone in bread wrap has eaten bread and also mentioned that supervisors eat

bread as well. (Tr. 120-21). On October 15, McNiel questioned Briggs again about the incident;

Briggs recalled Hagood meeting with employees about eating on the line. (Tr. 149).
1 2 Hagood did not offer testimony regarding whether he discarded the allegedly good loaf from which Briggs

pinched a crumb.
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she told him that everyone, including current supervisors, has eaten product from the line. When

asked, she admitted that she had done it before, but only with the apple swirl bread. (RX 5).13

McNiel testified that he could not recall if his investigation determined whether the

product from which Briggs ate the crumb was actually defective product that was discarded. (Tr.

428).

Following the investigation, McNiel consulted with Ledbetter regarding Briggs'

punishment for eating the crumb of bread; they determined together that they would issue a last

chance agreement to Briggs for the Group B violation. (Tr. 333-34, 337, 342; GCX 5). This last

chance agreement issued to Briggs was the only occasion in which McNiel consulted Ledbetter

regarding last chance discipline. (Tr. 343). When the two discussed punishment for Briggs for

eating the crumb of bread, Ledbetter informed McNiel that he believed Briggs was currently on a

last chance agreement. (Tr. 337-38).14 McNiel denied that the 2013 final warning discipline

played a role in Respondent's decision to issue a last chance agreement to Briggs for eating a

crumb of bread. (Tr. 338-39). McNiel acknowledged that last chance discipline is issued only to

employees when the misconduct at issue is a terminable offense. (Tr. 341-42). McNiel was

unable to provide any examples of employees who received last chance discipline solely for

Group B violations, nor did Respondent provide any such examples during the hearing. (Tr.

419).

On October 16, 2015, Respondent summoned Briggs to McNiel's office to issue the last

chance discipline to her for eating the crumb of bread. (Tr. 121; GCX 5).

Briggs testified that she had seen at least five supervisors eat product off the line,

including Bob Buckley, Ray Golston, Robert Lowe, Billy Williams, and Ron Rose. (Tr. 123).

13 McNiel took this admission by Briggs to mean that she ate the crumb topping every time Respondent ran this

product (Tr. 422-23). Briggs never made such an admission.

14 McNiel testified that last-chance agreements and final written warnings are the same. (Tr. 341).
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Briggs recounted an incident, after she received the last chance agreement in October 2015,

when she saw Ron Rose walking through the production area eating raisins. She said Ron, you

better quit eating those raisins; I got written up for that. Buckley commented to Rose yeah, she

sure did.15 (Tr. 123). Briggs also recalled that in the past, employees who were caught chewing

gum on the line had simply been told to spit the gum out. (Tr. 124). Cheryl Muldrew testified

that she had been chewing gum on the line around 2015 and was simply told to spit it out and she

was never disciplined for that incident. (Tr. 22-23).

G. Lorraine Marks Briggs Reports Ashley Hawkins Eating a Breadstick

Briggs testified that sometime after she received the last chance discipline she witnessed

employee Ashley Hawkins ask a coworker, Latrosha Maxwell, to pass her a garlic breadstick

from the line. (Tr. 131-32, 134). This was a good breadstick that would have been packaged.

(Tr. 134). Briggs told Supervisor Buckley that he should tell Hawkins not to eat bread because

she got written up for eating on the line. (Tr. 134). Employee Sandra Phillips testified that she

witnessed Briggs reporting Hawkins to Buckley. (Tr. 92-93).

Hawkins testified that Supervisor Buckley informed her that someone reported that she

was eating bread on the line. (Tr. 253). It is uncontested that Respondent did not conduct any

investigation into the incident and Respondent issued no discipline to Hawkins. (Tr. 430).

Prior to Briggs reporting the breadstick, Hawkins and Briggs had a genial relationship.

(Tr. 191-92, 262). After Briggs reported Hawkins to Buckley, Hawkins' attitude toward Briggs

changed. (Tr. 134).16 Briggs testified that Hawkins began rolling her eyes at Briggs and jerking

her head to the side when she passed Briggs at work. (Tr. 135, 192-93). Briggs also testified

that, in late January 2016, Hawkins tried to bump into her one day as she was walking into the

1 5 Neither Buckley nor Rose, nor the other named supervisors were called to testify by Respondent.

16 Employee Sandra Phillips also testified that Briggs told her that Hawkins had seemed less friendly toward her

since she turned Hawkins in to Supervisor Buckley. (Tr. 107).
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break area. Briggs was able to move out of the way to avoid contacting Hawkins. (Tr. 135-36,

193-94). Sandra Phillips testified that Briggs told her that Hawkins had let the break room door

close in front of Briggs as she was walking through the door. (Tr. 107, 108-09).

H. Respondent Investigates Report by Ashley Hawkins about February 8, 2016

On February 8, Briggs was at work when there was a "skip," meaning the production line

was down. On this particular day, the skip lasted over an hour. (Tr. 125). During the skip,

Briggs walked over to the hand washing sink in the bread shop area to wash her hands. (Tr. 125;

RX 8). Briggs testified that she needed to wash her hands as she had rubbed arthritis cream on

her neck while on break. Even though she washed her hands after applying the cream, it was

potent and she could still feel her hands tingling. (Tr. 124).

When Briggs walked to the bread shop where the sink is located, the line was still not

running. (Tr. 1126-27; RX 8). The bread shop area is visible from Briggs' line and is not

separated from Briggs' work area by walls or doors. (Tr. 125; RX 8).17 Briggs testified that it is

not unusual for employees to wash their hands at that sink when, for example, Respondent is

producing garlic bread. (Tr. 126). Briggs testified that it would have been farther to walk to the

break room or rest room to wash her hands and she would not have been able to see her line in

case it restarted. (Tr. 165, 171, 194-95). Briggs testified that she followed the quickest route to

the hand-washing sink. (Tr. 194). McNiel confirmed that there is no protocol that requires

employees to go to any particular area of the plant over another to wash their hands. (Tr. 352).

Employees Ashley Hawkins and Eugene Hopson were standing in the bread shop area

talking as Briggs approached the area. (Tr. 127). As Briggs walked toward the sink, Hawkins

and Hopson were on her right side with Hawkins' back toward Briggs. (Tr. 167-68, 174). As

17 Employee Sandra Phillips also testified that the bread scaling/shop area is visible from the line where Briggs

works. (Tr. 103).
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Briggs passed by them, Hawkins unexpectedly shifted her left shoulder so that it was in Briggs'

path, causing Hawkins' left shoulder to lightly bump Briggs' right shoulder. (Tr. 128, 175-76).18

Briggs could not have moved to the left because there were bins of ingredients to her left. (Tr.

200-01). Briggs kept walking to the sink without comment, but Hawkins called out in a loud,

rude voice "excuse you!" (Tr. 128, 129, 250). Briggs did not respond because she did not want

to get into a confrontation with Hawkins. (Tr. 128, 129-30, 250; RX 11; RX 12). After washing

her hands, Briggs took a different route back to her work area in order to avoid Hawkins. (Tr.

129, 195). Briggs testified that she was only gone from the line for about three or four minutes,

just long enough to wash her hands. (Tr. 130).

When Briggs returned to her work area, Hawkins was in Briggs' work area speaking with

other employees including Nadine Pugh, David Capetillo, and Yvette Lafayette. (Tr. 130).

Hawkins works in the bread shop and was out of her work area. (Tr. 131). Briggs testified that

Hawkins was looking at Briggs as she talked to the other employees, and she overheard Hawkins

say something about going to the office or something about Briggs' job. (Tr. 130).

Hawkins reported the incident to Production Manager Hagood, who testified that

Hawkins appeared agitated and claimed that Briggs "threw an elbow or elbowed" Hawkins. (Tr.

474).

1. Hawkins' Account of the Incident

Hawkins provided Respondent with a written statement about the incident on February 8

and answered follow-up questions about the incident with McNiel and HR Assistant Capetillo

the following day. (Tr. 254-58; RX 11; RX 12).

Hawkins displayed a combative demeanor when called by Respondent to testify. (Tr.

247-280). She admitted that she has an "attitude problem" which often causes her to roll her

18 Hawkins admitted in her testimony that it was not a hard bump. (Tr. 271).
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eyes. (Tr. 253-54, 265-66). Hawkins testified that, while she is supposed to take medication for

her attitude problem, she does not take it. (Tr. 265-66). At the hearing Hawkins denied that she

discussed the incident with any other employees. (Tr. 252). This testimony is inconsistent with

the account she gave Respondent on February 9, in which she admitted that she immediately told

Nadine Pugh about the incident. (RX 12).

Hawkins was unable to provide a consistent account of the incident. She could not recall

where she was standing in relation to the sink or whether the incident with Briggs took place

when Briggs was on her way to the sink or on her way back. (Tr. 250, 251, 271-75). She could

not recall whether her contact with Briggs was on her left or right shoulder (Tr. 271). Though

Hawkins first testified that she and Hopson were standing next to each other while talking (Tr.

250-51), she later testified that they were standing face to face with only one foot between them

(Tr. 267-68). She testified that neither she nor Hopson were facing Briggs as she walked

towards them. (Tr. 268-69). Hawkins emphatically denied that Briggs was in the bread shop to

wash her hands (Tr. 275). When Hawkins was impeached with the Board affidavit she provided,

she claimed that it was full of errors and denied reading it prior to signing the affidavit. (Tr. 274-

76).

At the time of the February 8 incident with Briggs, Hawkins was on a last-chance

agreement. (Tr. 262). The last chance agreement had been a condition of returning to work after

Hawkins was discharged for falsifying an employee's return time when she was relieving the

employee for a break. (Tr. 261-62; GCX 12[n]).

Finally, Hawkins testified that Respondent was good to her and that she was irritated that

Briggs was trying to sue Respondent. Because of this, she wanted to come testify and "support"

Respondent. (Tr. 278-79).
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2. Respondent Suspends Briggs on February 8, 2016

On February 8, Briggs met with Hagood, McNiel, and HR Assistant Capetillo in

McNiel's office. (Tr. 136-37). McNiel told her that Hawkins had reported that Briggs bumped

against her. (Tr. 137). McNiel asked Briggs to write out a statement of the incident and describe

the incident, which she did. (Tr. 137; RX 9). Briggs told them that she went to the shop to wash

her hands and Hawkins had moved into her path. (Tr. 137). Briggs also informed McNiel that

she had recently reported to Supervisor Buckley that Hawkins had eaten a breadstick. (Tr. 138).

Briggs' February 8 written statement mentioned that Hawkins had moved into her path and that

Hawkins had been picking at her since she reported Hawkins eating the breadstick about two

weeks before. It also stated that Hawkins came over to the bread area and told Nadine and

Yvette that she would cause Briggs to lose her job. (Tr. 180-81; RX 9). McNiel informed

Briggs that she was suspended until further notice. (Tr. 137, 138).

McNiel and Capetillo met with Briggs again on February 11. (Tr. 138; RX 10). Briggs

testified that during this meeting, McNiel asked Briggs questions about the incident and wrote

down her answers; Briggs signed the statement. (Tr. 138-39, 184-85; RX 10). Briggs told him

that she took the shortest route to the sink to wash her hands and that there was plenty of room

for her to walk past if Hawkins had not moved into her path. (RX 10). Briggs told him that her

arm touched Hawkins' arm, but it would not have happened if Hawkins had not moved in her

way. (RX 10). McNiel also asked Briggs to demonstrate what happened when her arm brushed

Hawkins' arm. (Tr. 139). Briggs reenacted the incident with Capetillo, playing the role of

Hawkins to show them how Hawkins moved into her path. (Tr. 139). McNiel asked Briggs

whether she had discussed the incident with any other employees, and she told him she had

discussed the incident with employee Sandra Phillips. (Tr. 139-40; RX 10).

15

000815



3. Respondent Questions Witnesses About Briggs and Hawkins

Employee Sandra Phillips testified that Respondent called her into a meeting with

McNiel, Capetillo, and Hagood. (Tr. 94-95). During this meeting, McNiel asked Phillips what

Briggs told her about the incident with Hawkins. (Tr. 96, 108; GCX 4). Phillips replied that

Briggs went to wash her hands and Hawkins moved into her pathway and their shoulders

bumped. (Tr. 96; GCX 4).

Respondent also questioned employee Eugene Hopson during its investigation of the

incident. Hopson testified that he and Hawkins were standing side by side as they spoke, both

facing away from the sink. (Tr. 460, 466-67). Hopson testified that, though he saw Briggs walk

between him and Hawkins, he did not see the physical contact between Briggs and Hawkins.

(Tr. 454-55, 456; RX 17). Hopson could not provide a clear explanation as to why he did not see

the contact between Hawkins and Briggs. (Tr. 457). When called to testify, Hopson still worked

for Respondent and was on a last chance agreement. (Tr. 465).

McNiel testified that he did not determine whether Supervisor Buckley told Hawkins that

Briggs was the one who reported her for eating breadstick from the line, nor did he determine

whether Hawkins knew that Briggs had turned her in for the breadstick incident. (Tr. 432).

McNiel admitted that he did not investigate Hawkins' role in the incident, though Briggs

reported to him that Hawkins had reason to be angry with her and had actually caused the

contact. (Tr. 435). McNiel further acknowledged that he did not investigate how long Briggs

was gone from her work station when she went to the hand-washing station during the skip. (Tr.

450).
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I. Union Representative Shelton Visits Respondent to Discuss Briggs'

Suspension on February 10, 2016

During her suspension, Briggs called Union Representative Anthony Shelton and

informed him that she had been suspended. (Tr. 140, 209-10). Shelton told Briggs that he

planned to stop by Respondent's facility and talk to General Manager Ledbetter on her behalf.

(Tr. 140, 210). On February 10, 2016, Shelton visited Respondent's facility and was required to

sign in at the front desk, as all visitors do. (Tr. 211-12; GCX 8). Shelton testified that he met

with Ledbetter; they discussed Briggs' suspension and he told Ledbetter that he needed to put

Briggs back to work. (Tr. 212-13). He told Ledbetter that they both knew why Ledbetter had

suspended Briggs, referring to 2014 Board hearing. (Tr. 213). Shelton told Ledbetter that there

was no reason to continue fighting and that he did not want to file a bunch of Board charges

again. (Tr. 213). Ledbetter told Shelton women will be women and that the two women had

bumped into each other after a disagreement. (Tr. 213, 217). Ledbetter told Shelton he would

do whatever he had to do to run the plant. (Tr. 213). As Shelton and Ledbetter concluded their

meeting, Shelton asked Ledbetter to "do the right thing." (Tr. 213).

General Manager Ledbetter testified that Union Representative Shelton told him during

the meeting that there were some women in the bakery who were planning to file charges with

the NLRB, but that Shelton did not mention the women by name. (Tr. 299). He testified that

Shelton suggested he should pay the women off and he reminded Shelton that the Union does not

represent the employees at the facility and it wouldn't be appropriate to discuss these issues. (Tr.

300). Ledbetter did not testify whether Briggs' name came up during the meeting.

J. Respondent Terminates Briggs on February 19, 2016

Briggs called McNiel on February 19 asking for an update on her suspension. (Tr. 141).

McNiel told her to come by the facility that day. Briggs met with McNiel and Hagood in the
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conference room at the facility. (Tr. 141-42). Hagood read from a termination notice dated two

days earlier, February 17. (GCX 6). Briggs testified that, when Hagood mentioned the incident

in 2013 that led to the final warning discipline, Briggs protested that the 2013 incident was

supposed to have been taken off her record. (Tr. 142-43). Hagood also mentioned that Briggs

had been out of her work area. Briggs pointed out that Hawkins had been out of her work area

after the arm-brushing incident. Hagood told Briggs he was not talking about Hawkins, he was

talking about Briggs. He asked Briggs to sign the termination notice, which she refused to sign.

(Tr. 143; GCX 6).

McNiel testified that he consulted with Ledbetter in connection with his decision to

discharge Briggs and Ledbetter approved. (Tr. 369-70). Although McNiel testified that the 2013

final warning did not factor into Respondent's decision to tenninate Briggs, the termination

notice explicitly references it twice and states that it was taken into account in reaching the

decision to discharge Briggs. (Tr. 368-69; GCX 6 at 2-3). The termination notice reveals that in

addition to finding that Briggs violated Respondent's harassment policy and left her work area

without permission, Respondent also determined that Briggs was guilty of insubordination,

allegedly for disregarding instructions not to engage in harassment that were conveyed to

employees in a group meeting conducted on January 22. (GCX 6). Briggs does not contest that

that she attended a meeting held by Respondent to review its policy against harassment and that

she signed a written confirmation on January 22 that she received a copy of the policy against

harassment and failure to comply with this policy would constitute insubordination. (Tr. 161-62;

RX 7).

Employee Ashley Hawkins received no discipline for the incident. (Tr. 435).

18

000818



K. Respondent Classifies Briggs as Ineligible for Rehire

On Briggs' Termination Checklist Settlement form, Respondent marked Briggs as

terminated for "Violation of 2nd last chance agreement" and wrote "Do not rehire." (GCX 7).

Hagood testified that he wrote these comments on the Termination Checklist sometime after

March 4. (Tr. 480-81). According to Hagood, sometime after he made this entry on the form he

was instructed not to make such personnel file notations. (Tr. 477, 480-81). The Termination

Checklist remains in Briggs' personnel file and has not been revised. (Tr. 442).19

L. Disparity Evidence

1. Eating in Production Areas

McNiel testified that if Briggs had provided him with names of employees or supervisors

who ate in production areas around October 2015, he would have investigated. (Tr. 336, 429).

McNiel, however, admitted that he did not investigate the incident Briggs brought to his attention

relating to Hawkins eating a good breadstick from the line. (Tr. 429-30). McNiel acknowledged

that he questioned Supervisor Buckley, who told him that he had spoken with Hawkins, and he

took no further action. (Tr. 430).

McNiel acknowledged that eating product off the line would violate the same rule as

eating food on the line that was brought from elsewhere, such as fries, or chewing gum. (Tr.

381-82).

McNiel testified that employee Margarette Kemp was "chewing gum a lot" on the

production line when she received a first written warning on June 2, 2016. (Tr. 392; GCX 19).

19 Although Respondent contends that the "do not rehire" notation was mistakenly placed on the form by Hagood,

who was not authorized to make such notations, Respondent adduced no evidence showing that it corrected this

form (Tr. 371-73). The record contains an email thread between the investigating Board agent and Respondent's

counsels over a three week period in August and September 2016 pertaining to the "do not rehire" notation.

Respondent never took the position at that time that the notation was made in error or otherwise disavowed the

entry. (GCX 27).
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Other employees who committed violations of the rule against eating on the line and received

only written warnings include Shanel Beasley, Ronald Dixon, Justin Easter,2° Jacob Haynie,

Monica Hunter, Armill Lee, Tiffany Luna, Jeffery Porter, and Linda Vela. (GCX 10[a-b], [e-f],

[i]; 20-22; RX 20 at 9-10; JX 1 #5; JX 4). In addition, Cheryl Muldrew recalled being observed

chewing gum on the line around 2015. She was instructed to spit the gum out with no

disciplinary consequences. (Tr. 22-23).

McNiel was not able to provide any examples of employees who received last chance

discipline solely for Group B violations, nor did Respondent provide any such examples during

the hearing. (Tr. 419).

2. Confrontations Between Employees and Harassment

Employee Nadine Pugh21 has a history of workplace altercations; Muldrew testified that

Pugh has had arguments with several employees, as well as Production Manager Hagood. (Tr.

28; GCX 13-15). Both Muldrew and Briggs testified that they witnessed Pugh tell Hagood to get

out of her face. (Tr. 28-29; 145-46). Briggs recalled Pugh yelling at Hagood "to get out of her

face before she does something." (Tr. 145-46). Hagood admitted that he and Pugh had "a heated

discussion" on the floor which concluded when Pugh refused to talk to him further and that she

received no discipline for that incident. (Tr. 479). Respondent's records show that Pugh has

been involved in multiple workplace alterations dating back to 2010. (GCXs 13-15).

Three employees were terminated for violating the workplace rules against harassment

and/or violence. (GCXs 11 [e], 24-25). Many other employees received discipline short of

20 As stipulated in the Joint Stipulations of Fact, the warnings issued to Ronald Dixon and Justin Easter comprised

151 written warnings, not suspensions; the box for suspension was mistakenly checked on the employees' respective

forms. (JX 1 #5).
21 Nadine Pugh is identified in the earlier Board decision as having filed a decertification petition in December

2011. Southern Bakeries, 364 NLRB slip op. at 10 (Miscimarra partial concurrence, partial dissent), 20 (Ringler

ALJD).
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termination for violating the workplace rules against harassment and/or violence. (GCX 12 [a-f],

[h-i], [1], [p], [r], [t], [v], [aa], [cc], GCX 16). Hawkins received a first written warning for

"excessive arguing with her coworkers" and which caused a disruption in production. (GCX 18).

3. Leaving the Line Without Permission

Employees discharged for more severe violations of leaving their work area without

permission include Tyrane Harris, Logan Ortez, Jeffrey Porter, and Lonnie Ross. (GCX 11 [a-

d]). Several other employees received discipline short of termination for violating the workplace

rules against leaving work area without permission and/or job abandonment. (GCX 12 [g], [j-k],

[m], [o], [s], [u], [y-z], [bb]).

In November 2016, employee Lewis Woodbury left his work area, causing the line to run

out of dough because of his absence; he received a written warning for a Group B violation.

(GCX 17)

4. Insubordination

Employee Jason Burton was terminated for using profanity toward a supervisor and

refusing to perform work as instructed, found to be both harassment and insubordination. (GCX

24). Several other employees received discipline short of termination for violating the workplace

rules against insubordination. (GCX 12[n], [q], [w], [x]). The exchange between Hagood and

Pugh, discussed supra, did not result in discipline to Pugh for insubordination. (Tr. 479).

5. "Do Not Rehire" Notation

A review of Respondent's termination checklists reveal that Respondent does not

routinely classify employees as ineligible for rehire. (GCX 26).
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V. LEGAL ANALYSIS

A. The Judge Correctly Determined that Respondent Unlawfully Issued

Last Chance Discipline to Lorraine Marks Briggs in October 2015

and Unlawfully Suspended and Discharged Her in February 2016

(Exception 1)

Contrary to Respondent's exception, the Judge had a sound evidentiary and legal basis to

find that the discipline and discharge of Briggs was violative of Section 8(a)(3) and (4) (ALJD

3:9-8:2).

The evidence presented at the hearing and credited by the Judge clearly established all the

essential elements for proving Respondent's discriminatory motive in its discipline and discharge

of Briggs. First, Briggs was an active and open union supporter prior to Respondent's unlawful

withdrawal of recognition and she was a witness and discriminatee in the 2014 unfair labor

practice hearing. Second, Respondent was undeniably aware of these protected activities, and as

established in the earlier litigation, Respondent harbored animus toward these activities.22

Southern Bakeries, LLC, 364 NLRB No. 64 (2016). Finally, the inference of discrimination is

supported by evidence that Respondent disciplined Briggs more severely than other similarly

situated employees. The record evidence demonstrates that, apart from Briggs, Respondent has

never issued last chance discipline for anything other than Group A rule violations (Tr. 419;

GCX 12; RXs 18-19). Further, other employees who committed the same infraction as Briggs

(eating on the line) received only warning discipline (GCXs 10[a-b], [e-f], [i]; 19-22; JX 1 #5;

RX 20 at 9-10). The evidence also shows that on January 15, when Respondent observed Cheryl

Muldrew eating a peppermint in the production area, it was prepared to issue her a written

warning for that rule infraction. (RX 1 at B-12). Respondent then decided to include that rule

infraction in the last chance discipline it issued to her on January 19 for more serious

22 Also, Union Representative Shelton contacted Respondent on two occasions on Briggs' behalf, further serving as

a reminder of Briggs' union affiliation and Board activity. (Tr. 207-08; 212-13).
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misconduct. (Tr. 320; GCX 2). Finally, animus can be inferred from Respondent's repeated

violations of the Act. See, e.g., J.P. Stevens & Co. v. NLRB, 638 F.2d 676 (4th Cir. 1980).

The Judge properly discredited HR Manager Eric McNiel's testimony concerning the

reasons for disciplining and discharging Briggs and his denial that the earlier October 15, 2013

final warning discipline was considered in connection with Briggs' subsequent discipline and

discharge (ALJD 3:20-6:1). The Judge also had an ample evidentiary basis for finding that

Respondent's perfunctory investigation of the February 2016 interaction between Briggs and

Ashley Hawkins evidenced its discriminatory motive (ALJD 6:6-6:28). Finally, the evidence

fully supports the Judge's determination that Respondent discriminated against Briggs by

marking her as ineligible for rehire (ALJD 7:1-8:2).

The determination that Respondent impermissibly relied on Briggs' earlier discipline

from May 2013, which was held to be unlawful and nullified by the Board, should be sustained.

Likewise, the Judge correctly concluded that Respondent failed to demonstrate that it would have

disciplined and discharged Briggs in the absence of her protected activities. The ruling that

Briggs' discipline and discharge violated Section 8(a)(3) and (4) should not be disturbed.

B. The Judge Correctly Concluded that Respondent Unlawfully Instructed

Cheryl Muldrew Not to Discuss Her Discipline with Anyone and

Unlawfully told Muldrew that She was Being Discharged In Part For

Discussing Her Discipline with Other Employees (Exceptions 2 and 3)

The Board has consistently held that an employer violates Section 8(a)(1) when it

prohibits employees from speaking with coworkers about discipline and other terms and

conditions of employment. Verizon Wireless, 349 NLRB 640, 658 (2007); Philips Electronics

North America Corporation, 361 NLRB No. 16 (2014).

On January 21, 2016, when Muldrew returned to work following a suspension, she was

summoned to a meeting in Human Resources Manager McNiel's office. McNiel and Human
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Resources Assistant Annette Capetillo were in the office. An investigative interview was

conducted in which Muldrew was questioned about statements and alleged threats she had made

to coworkers since returning from the earlier suspension. Muldrew testified that McNiel

informed her that she "should not have been discussing her suspension." (Tr. 25). Muldrew was

then placed on another suspension.

Muldrew was instructed to return to the facility on January 27, 2016, where she met with

McNiel and was informed that she was being terminated. Muldrew testified that during her

discharge meeting, McNiel told her that he was terminating her over making comments about

other employees and discussing her discipline and her suspension in the prior week. (Tr. 27-28).

McNiel admits that he read to Muldrew the discharge document dated January 25, 2016, which

attributes the discharge in part to the fact that Muldrew had been "discussing the confidential

situation from the previous week." (RX 1 at B-1).

The findings that Respondent, through McNiel, made statements to Muldrew which

violated Section 8(a)(1) should be sustained. The Judge did not err in crediting Muldrew over

McNiel, especially in light of Respondent's failure to call Capetillo as a witness who might have

corroborated McNiel's testimony. There is ample record evidence supporting the Judge's

conclusion that Respondent made the unlawful statements to Muldrew as alleged in paragraphs

8(a) and 8(c) of the complaint (ALJD 8:5-8:33). By telling Muldrew that she was being

discharged for communicating with employees about her suspension, Respondent unlawfully

linked Muldrew's discharge to her protected concerted activity. Triple Play Sports Bar, 361

NLRB No. 31 (2014); see also Benesight, Inc., 337 NLRB 282, 283-284 (2001) (finding

statement to employee linking her unlawful discharge to her protected activity independently

violated Section 8(a)(1) separate and apart from the discharge itself).
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C. The Judge's Determination that Respondent Maintained an Unlawful

Rule Prohibiting Employees from Making Audio Recordings in its

Facility Should be Sustained (Exception 4)

The Judge correctly decided that the following provision in Respondent's handbook,

insofar as it prohibits employees' use of any audio recording devices in non-production areas of

its facility, is unlawfully overbroad (ALJD 11:4-12:19).

Unauthorized use of still or video cameras, tape recorders, or any

other audio or video recording devices on Company premises, in a

Company supplied vehicle, or off-Company premises involving

any current or former Company employee, without such person's

expressed permission while on Company business. (JX 2 at 18).

The mere maintenance of a rule that would reasonably have a chilling effect on

employees' Section 7 activity violates Section 8(a)(1). Lafayette Park Hotel, 326 NLRB 824,

825 (1998), enforced mem., 203 F.3d 52 (D.C. Cir. 1999). The Board has developed•a two-step

inquiry to determine if a work rule would reasonably tend to chill protected conduct. Lutheran

Heritage Village-Livonia, 343 NLRB 646, 646-47 (2004). First, a rule is clearly unlawful if it

explicitly restricts Section 7 activities. Second, if it does not, the rule will violate Section 8(a)(1)

only upon a showing that: (1) employees would reasonably construe the language to prohibit

Section 7 activity; (2) the rule was promulgated in response to union activity; or (3) the rule has

been applied to restrict the exercise of Section 7 rights. Id. at 647. In determining how an

employee would reasonably construe a rule, particular phrases should not be read in isolation,

but rather considered in context. Id. at 646. Rules that are ambiguous as to their application to

Section 7 activity and contain no limiting language or context that would clarify to employees

that the rule does not restrict Section 7 rights are unlawful. See University Medical Center, 335

NLRB 1318, 1320-22 (2001) (work rule that prohibited "disrespectful conduct towards [others]"

unlawful because it included "no limiting language [that] removes [the rule's] ambiguity and

limits its broad scope"), enforcement denied in rel. part, 335 F.3d 1079 (D.C. Cir. 2003). In
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contrast, rules that clarify and restrict their scope by including examples of clearly illegal or

unprotected conduct, such that they could not reasonably be construed to cover protected

activity, are not unlawful. See Tradesmen International, 338 NLRB 460, 460-62 (2002)

(prohibition against "disloyal, disruptive, competitive, or damaging conduct" would not be

reasonably construed to cover protected activity, given the rule's focus on other clearly illegal or

egregious activity and the absence of any application against protected activity). Finally, any

ambiguity in an employer's rules is construed against the employer as the promulgator of that

rule. See Whole Foods Market, 363 NLRB No. 87, slip op. at 4 fn 11 (2015); Lafayette Park

Hotel, 326 NLRB at 828, citing Norris/O'Bannon, 307 NLRB 1236, 1245 (1992).

The Board has consistently held that rules broadly prohibiting the use of employees'

personal recording devices in the workplace on employees' own time and in nonwork areas

unlawfully chill protected concerted activity. Whole Foods Market, supra; Rio All-Suites Hotel

& Casino, 362 NLRB No. 190, slip op. at 4 (2015); T-Mobile USA, Inc., 363 NLRB No. 171,

slip op. at 4-6 (2016). Here, the Judge correctly determined that employees would reasonably

read Respondent's rule to prohibit all unauthorized use of an audio recording device, including

attempts to make recordings in the workplace for employees' mutual aid and protection, such as

documenting the inconsistent application of company policies. The rule provides no context that

would indicate otherwise. The Judge concluded that Respondent failed to demonstrate that its

pervasive and compelling interest in protecting its proprietary information applies with equal

force to audio recordings in non-production areas of the facility as it does to video recording or

photography (ALJD 12:5-19).
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The rule is also unlawful in that it requires employees to secure permission from

management before making any audio recordings.23 The Judge specifically noted that his

substantial experience as a NLRB All confirms that employees' covert recordings can be

essential to vindicating employees' Section 7 rights (ALJD 11:39-12:3). Thus, the Judge's

determination that this rule is unlawfully overbroad should be sustained.

D. The Judge Properly Found Respondent's Rule Prohibiting "Using

Company Time or Resources for Personal Use Unrelated to Employment

with the Company without Proper Authorization" to be Unlawfully

Overbroad (Exception 5)

The Judge correctly determined that the rule prohibiting employees from using "company

time" for "personal use unrelated to employment with the company" was unlawfully overbroad,

because the vague term "company time" fails to distinguish between employee rights during

working time and break time (ALJD 12:21-28). Respondent's contention that the rule is justified

by its need to ensure that employees are present and available to work at all times during the

continuous manufacturing process was properly rejected by the Judge. Hyundai America

Shipping Agency, Inc., 357 NLRB 860, 872-873 (2011) (rule prohibiting "activities other than

Company work during working hours" unlawfully overbroad); cf. Our Way, Inc., 268 NLRB

394, 395 (1983) (rules using "working time" are presumptively valid because the term signifies

periods when employees are performing actual job duties, period which do not include the

employees' own time such as lunch and break periods). Thus, the Judge's finding that this rule

constitutes an unwarranted infringement on employees' Section 7 rights should be upheld.

23 See Teletech Holdings, Inc., 333 NLRB 402, 403 (2001) (finding rule requiring authorization to distribute

literature on employee's own time in non-work areas unlawful); Brunswick Coip., 282 NLRB 794, 794-95 (1987)

(finding rule requiring permission to engage in solicitation during non-work times in non-work areas unlawful).
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VI. Conclusion

For the reasons discussed above, Counsel for the General Counsel requests that the Board

deny Respondent's exceptions and affirm the Judge's rulings, findings and conclusions insofar as

they have been challenged by these exceptions.

Dated: September 26, 2017

Respectfully submitted,

/s/ 
Linda M. Mohns
Counsel for the General Counsel
National Labor Relations Board
Region 15, Subregion 26
80 Monroe Avenue, Suite 350
Memphis, TN 38103
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Counsel for the General Counsel
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

SOUTHERN BAKERIES, LLC

and

CHERYL MULDREW, an Individual Cases 15-CA-169007
15-CA-170425

and 15-CA-174022

LORRAINE MARKS BRIGGS, an Individual

and

BAKERY, CONFECTIONARY, TOBACCO

WORKERS, AND GRAIN MILLERS UNION

COUNSEL FOR THE GENERAL COUNSEL'S CROSS-EXCEPTIONS

TO THE DECISION OF THE ADMINISTRATIVE LAW JUDGE

AND ARGUMENT IN SUPPORT OF CROSS-EXCEPTIONS

COMES NOW Counsel for the General Counsel and, pursuant to Section 102.46

of the Board's Rules and Regulations, cross-excepts to the Decision of Administrative

Law Judge Arthur J. Amchan, dated May 11, 2017, in the following particulars:

1.

First Cross-Exception: The Judge erred in dismissing complaint paragraph

8(b), which challenged Respondent's instruction prohibiting employees from

discussing company investigations with other employees, based on the Judge's

mistaken conclusion that Gloria Lollis' trial testimony in support of this allegation

was inconsistent with her prior affidavit testimony (ALJD 9:1-2). 1

References to "ALJD" are to the pages and lines of the decision of the Administrative Law Judge (ALJ)

as follows: ALJD page(s):1ine(s).
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Argument in Support of Cross-Exception

In January 2016,2 Respondent conducted an investigation into whether employee

Cheryl Muldrew had made threatening statements to certain coworkers. In the course of

its investigation, employee Gloria Lollis was summoned to an office to meet with Human

Resource (HR) Manager Eric McNiel and HR Assistant Annette Capetillo so they could

question her about statements allegedly made by Muldrew (Tr. 14-21, 322-23, 328-29,

414-15).3

McNiel testified that it is not his practice to tell employees they cannot discuss

investigations that may involve other employees (Tr. 414-15). He did, however, admit

that when he meets with employees, "I let them know that what they are telling me is

confidential" (Tr. 329). McNiel further testified that he did not perceive a need for

confidentiality in the Muldrew investigation (Tr. 414).4

Lollis testified that she was summoned to meet with McNiel in his office around

January 22, where she was questioned about statements Muldrew allegedly made to her

while they were both working on the same production line several days before (Tr. 75-76;

RX 1 at B-21).5 Lollis repeatedly and consistently testified on both direct examination

and cross-examination that during the meeting McNiel instructed her to keep what was

said in the office confidential and that it should not go back on the floor (Tr. 77, 78, 81,

2 Hereafter all dates are in 2016, unless otherwise specified.

3 "GCX" and "RX" references are to the numbered exhibits of the General Counsel, or Respondent,

respectively. "JX" references are to the numbered Joint Exhibits. Transcript references will be denoted by

"Tr." followed by the page number(s).

4 Respondent's position statement admitted as General Counsel Exhibit 9 denies that employees questioned

during the Muldrew investigation were instructed not to discuss disciplinary actions or investigations.

(GCX 9 at 3).
5 The page numbers for RX 1 appear in the upper right corner of each page, appearing as ̀ B-_."
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82-83). McNeil did not deny instructing Lollis to keep the meeting confidential and

Capetillo was never called as a witness.

On cross-examination, Respondent's counsel reviewed several passages of Lollis'

Board affidavit with her, but the questioning was not impeaching. On the contrary, Lollis

was asked about several statements in her affidavit which she acknowledged were correct

and which were not inconsistent with her testimony on direct examination concerning the

instructions McNiel gave her in the meeting (Tr. 79-89). Respondent's questions during

cross-examination relating to her Board affidavit focused on eliciting from Lollis

testimony about specific statements McNiel allegedly made to Muldrew (such as

instructions not to discuss an employee's own discipline with others) that Lollis denied

she was ever told, as reflected in her Board affidavit (Tr. 79-81).

Lollis' testimony fully supports paragraph 8(b) of the complaint which alleged

that McNiel "told employees that company investigations were confidential and not to

discuss investigations with other employees" (GCX l[w] at page 5). Despite this, Judge

Amchan dismissed this complaint allegation "due to the inconsistency between Gloria

Lollis' trial testimony and the affidavit she gave to the Board prior to the hearing" (ALJD

9:1-2). Nowhere in the Judge's decision does he describe or summarize Lollis'

testimony, nor does he provide any specifics as to how her hearing testimony diverged

from her Board affidavit — the sole reason given for discrediting Lollis.

Judge Amchan's failure to credit Lollis and to sustain this complaint allegation is

even more baffling in light of the following testimony Lollis gave on cross-examination:

Q: And with respect to confidential information - in other words,

when you came into the office to talk to Mr. McNiel and he said,

this investigation, the things we're saying is confidential, that didn't

surprise you at all, did it?
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A: No.
Q: Because you wouldn't want to be out on the floor talking about

allegations that may or may not be true against other people,

correct?
A: Correct.
Q: Employees are entitled to their privacy relative to their own

discipline?
A: True. (Tr. 82-83).

Moreover, following the conclusion of the General Counsel's case-in-chief,

Respondent's counsel presented an opening statement which contains the following

comment on Lollis' testimony:

. . . [T]he Board is alleging that somehow we're violating the law by

expressing to employees, in certain instances where we're undertaking

investigations, that personnel matters are generally confidential. We're

trying to protect the privacy rights of those people who are being

investigated . . . . And so, to explain to an employee . . . that we want

the confidentiality maintained is not problematic. It's just good

personnel policy . . . . I mean what the Board is alleging is that we're

somehow prohibiting employees to talk about their own discipline.

You've heard from several witnesses in this case that they've never

been told such a thing. And to the extent that Ms. Lollis understood

what confidentiality, relative to an investigation meant, she said and

testified under oath, that she didn't think it had anything to do with her

discussing her own situation. It was just, please maintain

confidentiality with respect to this investigation and how it might

impact other employees (Tr. 242).

The foregoing clearly demonstrates that the Judge misapprehended Lollis'

testimony on cross-examination in connection with statements contained in her Board

affidavit and he erroneously discredited her for inconsistencies which simply do not exist.

Because of this error, the Judge's dismissal of paragraph 8(b) of the complaint should be

reversed.

Respondent failed to sustain its burden to show that the confidentiality instruction

given to Lollis was supported by a legitimate business justification. Respondent does not

assert that it gave the instruction to all employees involved in this investigation (GCX 9).
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On the contrary, McNiel testified that he did not see any particular need for

confidentiality in conducting the Muldrew investigation (Tr. 414), nor did he deny giving

the instruction to at issue to Lollis (Tr. 325-28). Instead, the evidence shows that McNiel

selectively admonished Lollis not to discuss the investigation with others, without a

substantial and legitimate justification of the need for confidentiality (Tr. 77).

Accordingly, McNiel's statement to Lollis violates Section 8(a)(1). See Banner Estrella

Medical Center, 362 NLRB No. 137 (2015); Hyundai America Shipping Agency, Inc.,

357 NLRB 860, 873-74 (2011).

2.

Second Cross-Exception: The Judge erred in finding Respondent's rule banning

possession or use of cameras or video recording devices inside its facility without

authorization and a management escort to be lawful, relying on Flagstaff Medical

Center, 357 NLRB 659 (2011) as support for his determination (ALJD 9:11-25;12:5-

13).

Argument in Support of Cross-Exception

The mere maintenance of a rule that would reasonably have a chilling effect on

employees' Section 7 activity violates Section 8(a)(1). Lafayette Park Hotel, 326 NLRB

824, 825 (1998), enforced mem., 203 F.3d 52 (D.C. Cir. 1999). The Board has developed

a two-step inquiry to determine if a work rule would reasonably tend to chill protected

conduct. Lutheran Heritage Village-Livonia, 343 NLRB 646, 646-47 (2004). First, a

rule is clearly unlawful if it explicitly restricts Section 7 activities. Second, if it does not,

the rule will violate Section 8(a)(1) only upon a showing that: (1) employees would

reasonably construe the language to prohibit Section 7 activity; (2) the rule was

promulgated in response to union activity; or (3) the rule has been applied to restrict the

exercise of Section 7 rights. Id. at 647. In determining how an employee would
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reasonably construe a rule, particular phrases should not be read in isolation, but rather

considered in context. Id. at 646. Rules that are ambiguous as to their application to

Section 7 activity and contain no limiting language or context that would clarify to

employees that the rule does not restrict Section 7 rights are unlawful. See University

Medical Center, 335 NLRB 1318, 1320-22 (2001) (work rule that prohibited

"disrespectful conduct towards [others]" unlawful because it included "no limiting

language [that] removes [the rule's] ambiguity and limits its broad scope"), enforcement

denied in rel. part, 335 F.3d 1079 (D.C. Cir. 2003). Finally, any ambiguity in an

employer's rules is construed against the employer as the promulgator of that rule. See

Whole Foods Market, Inc., 363 NLRB No. 87, slip op. at 4 n. 11 (2015); Lafayette Park

Hotel, 326 NLRB at 828, citing Norris/O'Bannon, 307 NLRB 1236, 1245 (1992).

Respondent admittedly maintains the following rule concerning cameras and

imaging devices:

Cameras or Imaging Devices. Employees, contractors, and

visitors may not carry cameras or imaging devices into any

Southern facilities. This includes: (1) conventional film,

still cameras; (2) digital still cameras; (3) video cameras;

(4) PDA cameras; (5) cell phone cameras. An employee

with authorization to take pictures in the facility must sign

in at the front reception desk and be given a Photographer's

Pass. This pass must be worn at all times while shooting

pictures. A Southern management employee must

accompany the employee. (JX 2 at 13).

Respondent's General Manager Rickey Ledbetter testified that this rule is

intended to protect proprietary information and processes and employee privacy (Tr. 288-

89, 294-95). He further testified that it protects food safety by ensuring that cell phones

or other items do not fall into the product (Tr. 289). It applies throughout all interior

spaces of Respondent's facility, including employee break rooms (Tr. 302). He
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acknowledged that the rule does not contain any language indicating that employees may

have their cell phones in the break room (Tr. 303). Ledbetter further testified that this

rule precludes employees from using their cell phone cameras in the employee break

room, even while employees are on break (Tr. 302-03, 304).

Respondent's justification for its broad restrictions on the possession or use of any

cameras or video recording devices anywhere inside its facility cannot withstand scrutiny.

The scope of these rules goes well beyond Respondent's legitimate interest in protecting

its proprietary information and processes.

The Board has consistently held that rules broadly prohibiting the use of

employees' personal cameras and recording devices in the workplace on employees' own

time and in nonwork areas unlawfully chill protected concerted activity. Whole Foods,

supra; Rio All-Suites Hotel & Casino, 362 NLRB No. 190, slip op. at 4 (2015); T-Mobile

USA, Inc., 363 NLRB No. 171, slip op. at 4-6 (2016). Here, employees would reasonably

read this rule to prohibit all possession or use of a camera or video recorder by

employees, including attempts to document health and safety violations or other protected

concerted activity. The rule provides no context that would indicate otherwise. This rule

is also unlawful because it requires employees to secure permission from management

before bringing the device into the facility and requires a management escort while

taking pictures or videos.6 Additionally, this provision clearly restricts employees from

bringing cell phone cameras or conventional cameras anywhere inside Respondent's

facility. These rules are unlawfully overbroad because employees would reasonably

See Teletech Holdings, Inc., 333 NLRB 402, 403 (2001) (finding rule requiring authorization to distribute

literature on employee's own time in non-work areas unlawful); Brunswick Corp., 282 NLRB 794, 794-95

(1987) (finding rule requiring permission to engage in solicitation during non-work times in non-work

areas unlawful).
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construe this rule to preclude them from using a cell phone to engage in Section 7 related

communications from the time they came on duty or began their shift, including during

breaks or meal periods.' Employees also would reasonably read this rule as precluding

them from documenting and sharing information regarding working conditions through

pictures and videos, such as employees working without proper safety equipment or in

hazardous conditions.

In finding this rule lawful, the Judge stated that he found Respondent's business

justification "more similar to Flagstaff Medical Center than other relevant Board cases"

dealing with rules pertaining to photography (ALJD 12:5-6). Flagstaff Medical Center,

357 NLRB 659 (2011), however, concerned a healthcare facility where unique and

substantial issues pertaining to patient privacy interests are implicated. The same cannot

be said of Respondent's commercial bakery. The Board has rejected other attempts to

extend Flagstaff beyond the healthcare setting to other commercial operations. Whole

Foods, slip op. at 4. Moreover, the rule at issue in Flagstaff was not an outright ban on

all photography inside its facility, as Respondent's rule is. Thus, the Judge's reliance on

Flagstaff is clearly misplaced.

While Respondent has a legitimate interest in protecting its proprietary

information and processes, it is equally evident that Respondent's total ban is not

narrowly tailored to protect its legitimate interests and is reasonably construed to restrict

employees' Section 7 rights. See T-Mobile, 363 NLRB slip op. at 4-5. The Judge

7 Central Security Services, 315 NLRB 239, 243 (1994) (employer violated § 8(a)(1) by maintaining an

overbroad rule that stated, "[o]nce on duty, the carrying and reading of any type of literature is strictly

forbidden."); see also A111177i1111111 Casting & Engineering Co., 328 NLRB 8, 9 (1999) (finding unlawfully

overbroad rule prohibiting production and maintenance employees from "[s]oliciting or selling on company

premises except when all concerned are relieved from duty"), enforced in relevant part, 230 F.3d 286, 293

(7th Cir. 2000) ("Such a rule would prohibit protected activities even during breaks and lunches, and would

be presumptively unlawful.").
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determined that Respondent had a compelling interest in forbidding all photography in

the employee break rooms because there are windows looking out into production areas

(ALJD 12:11-13). However, he failed to address why the ban is justified in other non-

production areas of the facility, such as the administrative and human resource office

areas. The Board has recognized that employees taking photos or making video

recordings in their workplace of employment-related matters can be an essential element

in vindicating Section 7 rights. E.g., Whole Foods, slip op. at 3; T-Mobile, slip op. at 4.

Therefore, Respondent's employees have a right to create such photos and recordings

inside its facility that are protected by Section 7 of the Act. The Judge's ruling to the

contrary must be reversed.

3.

Third Cross-Exception: The Judge erred in finding Respondent's rule banning

the use of all cameras and audio or video recording devices anywhere on

Respondent's premises, in a company-supplied vehicle, or off premises while on

company business, to be unlawful only insofar as it prohibited audio recordings in

non-production areas of Respondent's facility (ALJD 10:5-8; 12:5-19; 12:40-41).

Argument in Support of Cross-Exception

Respondent's employee handbook contains the following rule:

Unauthorized use of still or video cameras, tape recorders,

or any other audio or video recording devices on Company

premises, in a Company supplied vehicle, or off-Company

premises involving any current or former Company

employee, without such person's expressed pen-nission

while on Company business. (JX 2 at 18, Rule 12).

As with the rule just discussed in cross-exception 2, supra, Ledbetter testified that this

rule is intended to protect proprietary processes and employee privacy (Tr. 288-89, 294-

95). Ledbetter further testified that Respondent considers a company-supplied vehicle to

be an extension of the workplace, apparently asserting a need for the protection of
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proprietary information in locations beyond Respondent's premises, without any further

explanation (Tr. 295).

The Judge determined that this rule was overbroad only to the extent that it

prohibited audio recordings in non-production areas of Respondent's facility (ALJD

12:15-19). It is submitted that the Judge erred in failing to go further and to find this rule

to be unlawfully overbroad in other respects as wel1.8 The Judge neglected to address this

rule's clear application to exterior areas of Respondent's premises -- and to company-

supplied vehicles and to individuals "while on Company business." Respondent

presented no evidence justifying this broad restriction on using cameras and recording

devices in exterior areas of Respondent's property and off-premises. This rule is

reasonably read by employees to prohibit them from documenting and sharing

information pertaining to working conditions or depicting protected concerted activities

such as leafleting or employee protests which may occur on or near Respondent's

premises. It is not readily apparent how recording activities in Respondent's parking lot

or in a company vehicle would pose a threat to Respondent's proprietary information.

Respondent also cannot justify its requirement that an employee obtain the "expressed

permission" of current or former employees being photographed or recorded.9

8 The General Counsel contends that this rule constitutes an unlawfully overbroad prohibition on

photography and audio/video recording inside Respondent's facility for the same reasons set forth in the

argument in support of cross-exception 2, supra.

9 Cf., Labinal, Inc., 340 NLRB 203, 209-10 (2003) (finding employer violated 8(a)(1) by maintaining rule

that prohibited employees from discussing coworker's pay without latter's knowledge or permission; "By

requiring that one employee get the permission of another employee to discuss the latter's wages, would, as

a practical matter, deny the former the use of information innocently obtained, which is the very

information he or she needs to discuss the wages with fellow workers before taking the matter to

management."); While Oak Manor, 353 NLRB 795, 795 n.2 (2009) (employee's use of cell phone to take

unauthorized pictures of coworkers to document disparate enforcement of dress code policy to induce

group action to compel employer to fairly enforce policy "was part of the res gestae" of protected concerted

activity), adopted and affirmed 355 NLRB 1280 (2010), enfd. 452 Fed. Appx. 374, 380 (4th Cir. 2011)

(unpublished decision).

10

000839



This rule is also unlawfully overbroad based on its use of the vague term "while

on Company business," which is not defined in this rule. The Board has concluded that

similarly vague phrases such as "on duty,"10 "company time,"1 1 "business hours,"12 and

"working hours"13 are ambiguous and can reasonably be construed to include an

employee's non-working time after a shift begins.

In light of the foregoing, it is submitted that the Judge clearly erred in failing to

address the lawfulness of this rule as it applies to areas other than the interior of

Respondent's facility.

4.

Fourth Cross-Exception: The Judge erred in failing to find the following rule to

be unlawfully overbroad: "Any conduct, which could interfere with or damage the

business or reputation of the Company or otherwise violate accepted standards of

behavior, will result in appropriate discipline up to and including immediate

discharge" (ALJD 9:35-38; 10:38-11:2).

Argument in Support of Cross-Exception

Despite the fact that Respondent failed to present any evidence justifying the

maintenance of this rule, the Judge determined that the rule was lawful without providing

any explanation or rationale for his conclusion (ALJD 9:35-38, 10:38-11:02).

In Boch Honda, the Board found a rule unlawfully overbroad which admonished

employees from "engaging in any activity which could harm the image or reputation of

the Company." 362 NLRB No. 83 (2015). Although the Act does not protect employee

conduct aimed at disparaging an employer's product, Respondent's rule is overbroad as it

10 Central Security Services, 315 NLRB at 243.

See, e.g., Southeastern Brush Co., 306 NLRB 884, 884 n.1 (1992).

12 See, e.g., Ichikoh Mfg., 312 NLRB 1022, 1022 (1993), enfd. 41 F.3d 1507 (6th Cir. 1994) (consent

judgment).
13 See, e.g., Hyundai America, 357 NLRB at 872-873 (rule prohibiting "activities other than Company

work during working hours" unlawfully overbroad); Nations Rent, 342 NLRB 179, 186 (2004).
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provides no examples or context that would suggest the provision is only aimed at

unprotected conduct. The rule is reasonably read to encompass protected conduct, such

as employees engaging in public criticism of Respondent's labor policies, which could

potentially damage Respondent's business and reputation. Boch Honda, supra; Karl

Knauz Motors, Inc., 358 NLRB 1754, 1754-55 (2012); see also NLRB v. IBEW, Local

1229 (Jefferson Standard Broadcasting Co.), 346 U.S. 464, 468-71 (1951). Further, the

amorphous reference to "accepted standards of behavior" leaves it to Respondent's

discretion to determine what conduct is permissible. The Board determined that under

these circumstances, a reasonable employee would assume that the employer would not

consider Section 7 activity such as labor protests or public criticism of its policies to be

acceptable, and might then refrain from engaging in such activity. See First Transit, Inc.,

360 NLRB 619, 619 n.5 (2014) (unlawful rule prohibited participation "in outside

activities that are detrimental to the company's image or reputation, or where a conflict of

interest exists," or "conducting oneself during nonworking hours in such a manner that

the conduct would be detrimental to the interest or reputation of the Company"). Thus,

this rule is an ambiguous and impermissibly vague restraint on employee behavior and

the Judge's contrary finding must be reversed.

5.

Fifth Cross-Exception: The Judge erred in finding Respondent's rule

prohibiting "any off-duty conduct which could impact or call into question the

employee's ability to perform his or her job" to be lawful (ALJD 1 0: 1 -2; 1 0:3 8-11:2).

Argument in Support of Cross-Exception

General Manager Ledbetter testified that this rule is justified by Respondent's

interest in prohibiting illegal or undesirable conduct employees may engage in while off-
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duty, such as engaging in a shooting rampage or harassing a customer of Respondent (Tr.

293-94). This rule, however, contains no limiting language or examples which would

allow employees to understand that this rule would not encompass activities protected by

Section 7.

Section 7 of the Act protects employees' right to engage in concerted activity to

improve their terms and conditions of employment, even if that activity is in conflict with

the employer's interests. Where a rule is reasonably read to prohibit such activities, it

will be found unlawful. However, where the rule includes examples or otherwise clarifies

that it is limited to legitimate business interests, employees will reasonably understand

the rule to prohibit only unprotected activity. See Tradesmen International, 338 NLRB

460,461-62 (2002).

Here, Respondent's rule is so broad and amorphous that a reasonable employee

would interpret it to include any perceived disloyal conduct, such as strike activity or

public criticism of Respondent's labor policies. See First Transit, supra, at 619 n. 5

(unlawful rule prohibited participation "in outside activities that are detrimental to the

company's image or reputation, or where a conflict of interest exists," or "conducting

oneself during nonworking hours in such a manner that the conduct would be detrimental

to the interest or reputation of the Company").

In Hyundai America, the Board found lawful a rule which prohibited "exhibiting a

negative attitude toward or losing interest in your work assignment" 357 NLRB at 861.

The Board reasoned that the rule was lawful since it was limited only to an employee's

attitude toward a given work assignment, it would not be construed as prohibiting

protected activity. The rule at issue here is not narrowly tailored to the job assignment

13
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and instead, addresses the employee's job as a whole. As such, employees would

reasonably construe the rule to encompass Section 7 activity and the Judge clearly erred

in failing to find it to be unlawful.

6.

Sixth Cross-Exception: The Judge erred in finding Respondent's rule

prohibiting unauthorized entry into the facility by employees to be lawful (ALJD

1 1:footnote 11).

Argument in Support of Cross-Exception

Respondent's handbook contains the following rule: "Bringing or allowing any

non-employee inside the facility (including the break room) without prior permission

from management. Unauthorized plant entry by employee." (JX 2 at 19, Rule 7).

General Manager Ledbetter testified that this rule is justified by Respondent's

legitimate interest in maintaining control of who enters the facility in order to protect

product safety and the safety of on-duty employees. (Tr. 296-97, 306-08).

Under Board law, employees who work at Respondent's Hope, Arkansas facility,

and who are off-duty, may not be denied access to the interior of the facility to engage in

protected concerted activities absent a lawful rule barring entry to those areas by off-duty

employees:4 Under Tri-County Medical Center, such a no-access rule is lawful only if it

"(1) limits access solely with respect to the interior of the plant and other working areas;

14 See J.W. Marriott Los Angeles at L.A. Live, 359 NLRB 144, 146 n.4 (2012) (applying Tri-County and

finding that "[w]hen [the Tri-County] conditions are not met, employees seeking to engage in protected,

concerted activity are, indeed, entitled to access to the interior of the employer's facility, pursuant to Sec.

7"). J. W Marriott was issued by a panel that under Noel Canning was not properly constituted. See NLRB

v. Noel Canning, 134 S. Ct. 2550 (2014). The Board should adopt the sound reasoning and rationale of the

1W. Marriott decision as its own. See also Baptist Memorial Hosp., 229 NLRB 45, 45 n.4, 49-50 (1977)

(in case involving employees distributing handbills in hospital lobby and on sidewalk, Board majority

concluded "off-duty employees have a right to remain on or to enter the [e]mployer's premises for

solicitation or distribution of union literature subject only to the [e]mployer's need to maintain production,

discipline, or security"); Piedmont Gardens, 360 NLRB 813, 813-14 (2014) (employer maintenance of rule

restricting off-duty employees access to interior areas held facially unlawful because rule was invalid under

Tri-County by not barring access for any purpose).
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(2) is clearly disseminated to all employees; and (3) applies to off-duty employees

seeking access to the plant for any purpose and not just to those employees engaging in

union activity."15 Thus, if an employer's rule fails to satisfy each of these three

conditions, employees who are off-duty are entitled access to the interior areas of the

facility where they work for Section 7 purposes.16

Applying these principles here, the Judge erred in finding that Respondent's

maintenance of its no-access rule was lawful when the rule fails to satisfy the third

element of the Tri-County test since there is no blanket prohibition of such access for off-

duty employees for any purpose.'? Respondent presented no evidence as to the

circumstances in which off-duty employees are authorized to enter the facility and when

such permission is denied.18 As the Board stated in Casino San Pablo, allowing access

only with management's approval "effectively vests management with unlimited

discretion to expand or deny off-duty employees' access for any reason it chooses."

Casino San Pablo, 361 NLRB No. 148, slip op. at 6 (2014); Saint John's Health Center,

357 NLRB at 2080-83 (finding rule denying off-duty employees access to interior of

facility unlawful where it was not blanket prohibition but "permitted access to the

building to attend [employer-I sponsored events, such as retirement parties and baby

showers"; Board majority concluded rule told employees "you may not enter the

15 Tri-County Medical Center, 222 NLRB at 1090.

16 See J. W. Marriott Los Angeles at L.A. Live, 359 NLRB at 146 n.4; Baptist Memorial Hosp., 229 NLRB

at 45 n.4, 49-50; Piedmont Gardens, 360 NLRB at 814.

17 See e.g., Sodexo America, LLC, 358 NLRB 668, 669 (2012) (off-duty access policy "violates Section

8(a)(1) because it does not uniformly prohibit access to off-duty employees seeking entry to the property

for any purpose"), citing Saint John's Health Center, 357 NLRB 2078. 2082-83 (2011). Sodexo America

was issued by a panel that under Noel Canning was not properly constituted. See NLRB v. Noel Canning,

134 S. Ct. 2550 (2014). The Board should adopt the sound reasoning and rationale of the Sodexo America

decision as its own.

18 See Piedmont Gardens, 360 NLRB at 814 (finding employer's no-access rule for off-duty employees

unlawful despite employer's claim it permitted access only in three limited circumstances because evidence

did not establish these were only circumstances under which employer had granted interior access).
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premises after your shift except when we say you cant'). Thus, the Board should grant

this exception and hold that Respondent's maintenance of its no-access rule violates

Section 8(a)(1).

7.

Seventh Cross-Exception: The Judge failed to address General Counsel's request

for consequential damages and failed to provide for such a remedy in his decision

(ALJD 13:11-24).

Argument in Support of Cross-Exception

In the Second Consolidated Complaint, the General Counsel specifically

requested that the make-whole remedy for Lorraine Marks Briggs include "reasonable

consequential damages incurred as a result of Respondents' [sic] unlawful conduct"

(GCX l[w] at 7). An argument supporting this relief was also included in the General

Counsel's post-hearing brief to the All. Despite this, however, Judge Amchan failed to

address this issue and made no provision for consequential damages in his decision.

Respondent should be ordered to compensate Briggs for any consequential

economic harm she sustained because of her discharge.

Under the Board's present remedial approach, some economic harm that flows

from a respondent's unfair labor practices is not adequately remedied. See Catherine H.

Helm, The Practicality of Increasing the Use of Section 10(j) Injunctions, 7 INDUS.

REL. L.J. 599, 603 (1985) (traditional backpay remedy fails to address all economic

losses, such as foreclosure in the event of an inability to make mortgage payments). The

Board's standard, broadly-worded make-whole order, considered independent of its

context, could be read to include consequential economic harm. However, in practice,

consequential economic harm is often not included in traditional make-whole orders.
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E.g., Graves Trucking, 246 NLRB 344, 345 n.8 (1979). The Board should issue a specific

make-whole remedial order in this case, and all others, to require the Respondents to

compensate employees for all consequential economic harms sustained, prior to full

compliance, as a result of the Respondent's unfair labor practices.

Reimbursement for consequential economic harm is well within the Board's

remedial power. The Board has 'broad discretionary' authority under Section 10(c) to

fashion appropriate remedies that will best effectuate the policies of the Act." Tortillas

Don Chavas, 361 NLRB No. 10, slip op. at 2 (2014) (citing NLRB v. J.H. Rutter-Rex

Mfg. Co., 396 U.S. 258, 262-63 (1969)). The basic purpose and primary focus of the

Board's remedial structure is to "make whole" employees who are the victims of

discrimination for exercising their Section 7 rights. See, e.g., Radio Officers' Union of

Commercial Telegraphers Union v. NLRB, 347 U.S. 17, 54-55 (1954). In other words, a

Board order should be calculated to restore "the situation, as nearly as possible, to that

which would have [occurred] but for the illegal discrimination." Phelps Dodge Corp. v.

NLRB, 313 U.S. 177, 194 (1941).

Moreover, the Supreme Court has emphasized that the Board's remedial power is

not limited to backpay and reinstatement. Virginia Elec. & Power Co. v. NLRB, 319

U.S. 533, 539 (1943); Phelps Dodge Corp., 313 U.S. at 188-89. Indeed, the Court has

stated that, in crafting its remedies, the Board must "draw on enlightenment gained from

experience." NLRB v. Seven-Up Bottling of Miami, Inc., 344 U.S. 344, 346 (1953).

Consistent with that mandate, the Board has continually updated its remedies in order to

make victims of unfair labor practices more truly whole. See, e.g., Tortillas Don

Chavas, 361 NLRB No. 10, slip op. at 4, 5 (revising remedial policy to require
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reimbursement for excess income tax liability incurred due to receiving a lump sum

backpay award, and to report backpay allocations to the appropriate calendar quarters for

Social Security purposes); Kentucky River Medical Center, 356 NLRB 6, 8-9 (2010)

(change from computing simple interest on backpay awards to computing daily

compound interest); see also NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 348

(1938) (recognizing that "the relief which the statute empowers the Board to grant is to

be adapted to the situation which calls for redress"). Compensation for employees'

consequential economic harm would further the Board's charge to "adapt [its] remedies

to the needs of particular situations so ̀ the victims of discrimination' may be treated

fairly," provided the remedy is not purely punitive. Carpenters Local 60 v. NLRB, 365

U.S. 651, 655 (1961) (quoting Phelps Dodge, 313 U.S. at 194); see Pacific Beach Hotel,

361 NLRB No. 65, slip op. at 11 (2014). The Board should not require the victims of

unfair labor practices to bear the consequential costs imposed on them by a respondent's

unlawful conduct.

Reimbursement for consequential economic harm achieves the Act's remedial

purpose of restoring the economic status quo that would have obtained but for a

respondent's unlawful act. Rutter-Rex Mfg., 396 U.S. at 263. Thus, if an employee

suffers an economic loss as a result of an unlawful elimination or reduction of pay or

benefits, the employee will not be made whole unless and until the respondent

compensates the employee for those consequential economic losses, in addition to

backpay. For example, if an employee is unlawfully terminated and is unable to pay his

or her mortgage or car payment as a result, that employee should be compensated for the

economic consequences that flow from the inability to make the payment: late fees,
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foreclosure expenses, repossession costs, moving costs, legal fees, and any costs

associated with obtaining a new house or car for the employee.I9 Similarly, employees

who lose employer-furnished health insurance coverage as the result of an unfair labor

practice should be compensated for the penalties charged to the uninsured under the

Affordable Care Act and the cost of restoring the old policy or purchasing a new policy

providing comparable coverage, in addition to any medical costs incurred due to loss of

medical insurance coverage that have been routinely awarded by the Board. See Roman

Iron Works, 292 NLRB 1292, 1294 (1989) (employee entitled reimbursement for out-of-

pocket medical expenses incurred during backpay period and it is customary to include

reimbursement of substitute health insurance premiums and out-of-pocket medical

expenses in make-whole remedies for fringe benefits lost).20

Modifying the Board's make-whole orders to include reimbursement for

consequential economic harm incurred as a result of unfair labor practices is fully

consistent with the Board's established remedial objective of returning the parties to the

lawful status quo ante. Indeed, the Board has long recognized that unfair labor practice

victims should be made whole for economic losses in a variety of circumstances. See

Greater Oklahoma Packing Co. v. NLRB, 790 F.3d 816, 825 (8th Cir. 2015) (upholding

award of excess income tax penalty announced in Tortillas Don Chavas as part of

Board's "broad discretion"); Deena Artware, Inc., 112 NLRB 371, 374 (1955)

(unlawfully discharged discriminatees entitled to expenses incurred in searching for new

19 However, an employee would not be entitled to a monetary award that would cover the mortgage or car

payment itself; those expenses would have existed in the absence of any employer unlawful conduct.

20 Economic harm also encompasses "costs" such as losing a security clearance, certification, or professional

license, affecting an employee's ability to obtain or retain employment. Compensation for such costs may

include payment or other affirmative relief, such as an order to request reinstatement of the security

clearance, certification, or license.
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work), enforced, 228 F.2d 871 (6th Cir. 1955); BRC Injected Rubber Products, 311

NLRB 66, 66 n.3 (1993) (employee entitled to reimbursement for clothes ruined because

she was unlawfully assigned more onerous work task of cleaning dirty rubber press pits);

Nortech Waste, 336 NLRB 554, 554 n.2 (2001) (employee was entitled to consequential

medical expenses attributable to respondent's unlawful conduct of assigning more

onerous work that respondent knew would aggravate her carpal tunnel syndrome; Board

left to compliance the question of whether the discriminatee incurred medical expenses

and whether they should be reimbursed); Pacific Beach Hotel, 361 NLRB No. 65, slip op.

at 11 (2014) (Board considered an award of front pay but refrained from ordering it

because the parties had not sought this remedy, the calculations would cause further

delay, and the reinstated employee would be represented by a union that had just

successfully negotiated a collective-bargaining agreement with the employer). In these

circumstances, the employee would not have incurred the consequential financial loss

absent Respondent's original unlawful conduct; therefore, compensation for these costs

was necessary to make the employee whole.

The Board's existing remedial orders do not ensure the reimbursement of these

kinds of expenses, particularly where they did not occur by the time the complaint was

filed or by the time the case reached the Board. Therefore, the Board should modify its

standard make-whole order language to specifically encompass consequential economic

harm in all cases where it may be necessary to make discriminatees whole.

The Board's ability to order compensation for consequential economic harm

resulting from unfair labor practices is not unlimited, and the Board "acts in a public

capacity to give effect to the declared public policy of the Act," not to adjudicate
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workplace rules upheld in Hitachi Capital America Corp., 361 NLRB No. 19 (2014)

and 2 Sisters Food Group, Inc., 21-CA-38915, et al., 2011 WL 7052272 (NLRB Dec.

29, 2011), each of which included facially neutral prohibitions on leaving company

property or one's assigned work area without authorization.

The General Counsel contends that the term "company time" is vague and

"fails to distinguish between employee rights during working time and break time."

(GC Br. 27.) The General Counsel suggests that the "working time" would be a more

appropriate. (Id. (citing Our Way, Inc., 268 NLRB 394, 395 (1983).) This splitting of

hairs by the ALJ and the General Counsel — where "company time" is an

"unwarranted infringement" on Section 7 rights, but "working time" is

"presumptively valid," (see GC Br. 27), reveals the absurdity of the General

Counsel's position. The term "company time" is facially neutral and nothing in that

language expressly restricts or interferes with employee rights under Section 7. The

strained reading by the General Counsel should be rejected, and the ALJ finding on

this issue should be overruled.

Conclusion

Respondent Southern Bakeries, LLC respectfully renews its request that the

unfair labor practices found by the ALJ be overruled.

Respectfully submitted,

s/ David L. Swider
David L. Swider, Attorney No. 517-49
Sandra Perry, Attorney No. 22505-53
Philip R. Zimmerly, Attorney No. 30217-06
Attorneys for Respondent
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Introductory Statement

General Counsel's cross-exceptions are based on a misapplication of the law

and the evidence. Therefore, they must be rejected by the Board. Southern

Bakeries, LLC ("SBC") addresses each of the cross-exceptions in turn.

I. The ALJ did not err in dismissing complaint paragraph 8(b), because Gloria

Lollis confirmed that Human Resources Manager Eric McNiel did not

mandate that she keep their conversation confidential. (Cross-Exception 1)

The first cross-exception relates to the ALJ's dismissal of complaint

paragraph 8(b), which alleges that qaibout January 21, 2016, [Human Resources

Manager Eric McNiel] told employees company investigations were confidential and

not to discuss investigations of employee discipline with other employees." (GCX

1(w), ¶8(b).) Citing the testimony of former employee Gloria Lollis ("Louis"),

General Counsel claims that "Lollis repeatedly and consistently testified on both

direct examination and cross-examination that during the meeting McNiel

instructed her to keep what was said in the office confidential and that it should not

go back on the floor." (GC Cross-Exceptions 2.) This is a mischaracterization of

Lollis's testimony.

At the hearing, Lollis confirmed her prior statements in an affidavit that

"McNiel did not tell me that I wasn't allowed to talk about discipline," and that

"McNiel did not tell me that Muldrew shouldn't have been talking about her

discipline." (Tr. 79:11-80:11, 81:14-23.) Lollis further testified that McNiel told her

that "whatever we say in this office is confidential", (Tr. 79:21-81:3), a statement

that was not surprising to Lollis because she believed that employees are entitled to

privacy relative to their own discipline. (Tr.82:17-83:4.) To the extent that Lollis's
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direct testimony at the hearing could be read to conflict with this testimony, the

AU- appropriately dismissed it as inconsistent with the statements in her affidavit.

(ALJ Decision at 9.)

Furthermore, Lollis's statements in her affidavit dovetailed neatly with

McNiel's account about what he told employees. McNiel explained that he tells

employees that human resources will maintain the confidentiality of information

shared with them, but he does not mandate against disclosure by the employees

themselves. (Tr.329:8-23.) McNiel's account was corroborated by at least two other

disinterested employees called by General Counsel, including Sandra Phillips and

Lorraine Marks-Briggs. (Tr.106:3-10, 190:15-18.) These accounts confirm that

McNiel's statements to Lollis were completely lawful. Simply advising Lollis that he

would keep what she told him confidential was not a violation of her Section 7

rights. Therefore, that charge was appropriately dismissed by the ALJ.

II. The ALJ correctly upheld SBC's rule banning cameras or video recording

devices inside its facility. (Cross-Exception 2)

The remainder of General Counsel's cross-exceptions relate to SBC's work

rules that were upheld by the ALJ. In addressing those cross-exceptions, the

principles set forth in Lafayette Park Hotel, 326 NLRB 824 (1998), enfd, 203 F.3d

52 (D.C. Cir. 1999), and Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004),

apply generally to each of these cross-exceptions. As such, a review of the standards

from those cases is appropriate at the outset.

An employer violates Section 8(a)(1) of the NLRB when it maintains a work

rule that reasonably tends to chill employees in their exercise of Section 7 rights.
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Lafayette Park Hotel, 326 NLRB at 825. Evaluating the lawfulness of an employer's

work rules requires balancing competing interests. Id. That inquiry entails

((working out an adjustment between the undisputed right of self-organization

assured to employees under the [law] and the equally undisputed right of employers

to maintain discipline in their establishments." Id. (citation omitted).

In determining whether a challenged rule is lawful, the rule must be given a

reasonable reading. Lutheran Heritage, 343 NLRB at 646; Lafayette Park Hotel,

326 NLRB at 827. Phrases must not be read in isolation and it must not be

presumed that the rule improperly interferes with employee rights. Id. at 825, 827.

The inquiry with regard to whether a challenged rule is unlawful begins with

whether the rule explicitly restricts activity protected by Section 7 of the NLRA.

Lutheran Heritage, 343 NLRB at 646. If the rule does not explicitly restrict

activities protected by Section 7, it is unlawful only if: (1) the rule was promulgated

in response to union activity; (2) employees would reasonably construe the language

to prohibit Section 7 activity, or (3) the rule has been applied to restrict the exercise

of Section 7 rights. Id. at 647. Speculation is not permitted "in order to condemn as

unlawful a facially neutral work rule that is not aimed at Section 7 activity and was

neither adopted in response to such activity nor enforced against it." Palms Hotel &

Casino, 344 NLRB 1363, 1368 (2005)

In the instant case, it is undisputed that all of the rules at issue in the cross-

exceptions do not explicitly restrict Section 7 activity, were not promulgated in

response to union activity, and have not been used to restrict the exercise of Section
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7 rights. Indeed, the rules are facially neutral. They were enacted pursuant to the

management rights provision of the CBA, which was negotiated between the Union

and SBC more than a decade ago when the Union used to represent SBC's

production employees. (Tr.297:16-298:3.) And the undisputed evidence

demonstrates that these rules have not been used to restrict any employees' Section

7 rights. (Tr.298:4-7.) Thus, the only remaining issue is whether any of the rules

can reasonably be read by employees to prohibit exercise of their Section 7 rights.

In the second cross-exception, General Counsel challenges the ALJ's finding

that a workplace rule against the use of cameras or imaging devices in the

workplace was not unlawful. SBC's employee handbook states:

Employees, contractors, and visitors may not carry cameras into any
[SBC] facilities. This includes: 1. Conventional film, still cameras[] 2.
Digital still cameras[;] 3. Video cameras[;] 4. PDA cameras[;] 5. Cell
phone cameras"' An employee with authorization to take pictures in
the facility must sign in at the front reception desk and be given a
Photographer's Pass. This pass must be worn at all times while

shooting pictures. A [SBC] management employee must accompany the

employee.

(JX 2 at p.12.)

The ALJ did not err in finding that this rule was lawful. Taking into account

this Board's decisions in Flagstaff Medical Center, 357 NLRB 659 (2011), Rio All-

States Hotel & Casino, 362 NLRB No. 190 (2015), and Whole Foods Market, Inc.,

363 NLRB No. 87 (2015), the ALJ appropriately credited the business justification

behind the rule:

With regard to the ban on photography, I find this case more similar to
Flagstaff Medical Center than the other relevant Board cases
mentioned above. [SBC] has established a pervasive and compelling
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interest in its proprietary information. In particular, [SBC] has
established a compelling interest in not allowing photographs that
might reveal its production of baked goods pursuant to co-
manufacturing agreements with other companies. If for example,
[SBC] produces Hostess cupcakes at its Hope facility, Hostess and
[SBC] have a pervasive interest in not revealing this to competitors of
both companies and the public. Since the break rooms at the Hope
facility have windows looking out into the production areas, I find
[SBC] has a compelling interest in forbidding photography even in the
break rooms.

(ALJ Decision at 12.)

This conclusion was well-supported by the testimony of Rickey Ledbetter,

SBC's General Manager and Executive Vice President, who testified without

contradiction that the workplace rule protects the security of company trade secrets,

confidential and proprietary information, and internal processes occurring inside

the manufacturing facility. (Tr.288:3-289:19) In particular, SBC has co-

manufacturing and non-disclosure agreements with a number of customers,

whereby SBC promises not to disclose their proprietary processes, formulas, or even

that it produces those customers' products. (Id.) The ingredients and processes used

in manufacturing SBC's products are valuable and legitimate interests that SBC

must protect for the livelihood of its business and for compliance with

confidentiality agreements with clients. This interest in protecting proprietary

information extends to all areas of the facility, because product manufactured by

SBC that contains labeling for another company may end up in those other areas of

the plant. (Tr. 308:5-13)1

1 The evidence also established that this rule is justified interests in protecting food
safety, as it prevents foreign contaminants, such as a cell phone, from falling into
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General Counsel puts forward several different challenges to the ALJ's

analysis. First, General Counsel seeks to differentiate Flagstaff, contending that

that decision's focus on protecting patient privacy interests is not implicated in

SBC's commercial bakery. (GC Cross-Exceptions 8.) However, as the ALJ correctly

held, SBC "established a pervasive and compelling interest in its proprietary

information." (ALJ Decision at 12.) Indeed, SBC's co-manufacturing and non-

disclosure agreements with customers require that it maintain the secrecy of its

company trade secrets, confidential and proprietary information, and internal

processes. In this way, the interest in guarding against industrial espionage is

entirely distinguishable from Whole Foods and Rio All-States Hotel, cases which

involved a grocery store and a casino that were open to the general public, and

where the situations involved confidential information that was much more limited

or not present at all. See Whole Foods, 363 NLRB No. 87 at *4 (finding justification

for workplace rule against video recording to protect personal information about

team members and business strategy was "not without merit," but was based on

relatively narrow circumstances, such as when the company held annual town hall

meetings or conducted termination-appeal peer panels); Rio All-States Hotel &

Casino, 362 NLRB No. 190 at *4 (finding recording device ban that was not "tied . . .

to any particularized interest, such as the privacy of its patrons", was unlawful).

the food product, (Tr.289:19-22), and that it helps to protect the privacy of

employees who may or may not want to be photographed or recorded. (Tr.288:25-

289;2.) The ALJ did not consider these additional bases for upholding the rule.
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Next, the General Counsel concedes that SBC "has a legitimate interest in

protecting its propriety information and processes," but argues that the total ban on

photography "is not narrowly tailored to protect its legitimate interests and is

reasonably construed to restrict employees' Section 7 rights." (GC Cross-Exceptions

8.) The General Counsel contends that the ALT failed to address why the

photography ban would be justified in other non-production areas of the facility. (Id.

at 9.) To the contrary, the ALJ recognized that, because of the nature of its co-

manufacturing agreements with certain customers, SBC has "a pervasive interest

in not revealing" this relationship to competitors of both companies and the public.

(ALJ Decision at 12.) The un-contradicted testimony established that this interest

extended to all areas of the plant, not just the production floor. (Tr. 308:5-13.)

Finally, General Counsel suggests in passing that employees "would

reasonably construe this rule to preclude them from using a cell phone to engage in

Section 7 related communications" during their shift or during breaks or meal

periods. (GC Cross-Exceptions 7-8.) This simply ignores the record: Ledbetter

testified, again without contradiction, that cell phones are allowed in the employee

break room and that employees may use them to "conduct whatever business they

want." (Tr. 302:21-303:20.)

In sum, the ALJ appropriately analyzed the rule relating to photography and

video recording, and his Decision should be upheld in that regard.
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III. The workplace rule against video recording devices on SBC's premises, in a
company-supplied vehicle, or off premises while on company business, is not
unlawful. (Cross-Exception 3)

The employee handbook includes a second provision relating to recording

devices, which prohibits:

[the] [u]nauthorized use of still or video cameras, tape recorders, or
any other audio or video recording devices on Company premises, in a
Company-supplied vehicle, or off-Company premises involving any
current or former employee, without such person's expressed
permission while on Company business.

(JX 2 at p.18.)

On its face, this rule addresses three scenarios whereby photography and

recording are prohibited or limited. The first two clauses address employees while

on company premises and while in a company-supplied vehicle. In line with the

analysis above, these clauses protect valuable and legitimate business interests and

cannot be reasonably read to imply that SBC is seeking to squelch employees'

Section 7 rights. Employees would reasonably interpret these clauses of the rule as

a legitimate means of protecting the above-mentioned interests of SBC because the

integrity of SBC's manufacturing process, food safety, and the safe operation of

motor vehicles are stressed in employee training, monitored for quality control

purposes, and governed by state and federal law. An employee could not reasonably

construe this rule as a prohibition of protected activity. Thus, the ALJ appropriately

upheld this rule as it works to protect valid business interests, including the

security of company trade secrets, confidential and proprietary information, and

internal processes occurring inside the manufacturing facility. (ALJ Decision 11-12.)
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The third clause involves employees doing company business while off-

company premises and is modified by requiring the express permission of a co-

employee or former co-employee being photographed or recorded. There is nothing

therein that restricts an employee's Section 7 rights explicitly or in practice.

Rather, it solely promotes and protects employee rights to privacy and is narrowly

tailored to protect those rights. Bakery management and supervision is not involved

in whether the audio or video recording can occur. The only consent required is from

the employee(s) being recorded and, therefore, the Bakery cannot possibly interfere

(or be perceived as wanting or intending to interfere) with employees' Section 7

activities. Thus, employees' rights to engage in activity protected under Section 7

are not hindered and instead are arguably facilitated by the clause.

If the recording or photograph is of another employee, this clause encourages

employees to speak with the person(s) they are seeking to record, which may

facilitate discussion of potential adverse work conditions, unequal treatment, or

organized efforts to mobilize labor. What is more, the clause actually protects

picketing employees or employees engaging in protected rights insofar as it

prevents employees who are anti-union from photographing or recording employees

for nefarious purposes who are exercising valid Section 7 rights.

A rule giving employees the right to control who records them would more

likely be viewed as respecting, not undermining, employee Section 7 rights. There is

no chilling effect on an employee's Section 7 rights by the existence or application of
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this clause. Therefore, Group A, Rule 12 cannot be reasonably read by an employee

as a curtailment of Section 7 rights, and there can be no finding of unlawfulness.

IV. The ALJ did not err in upholding the language that introduces Group A

violations in the workplace rules. (Cross-Exception 4)

The introductory paragraph of SBC's work rules listing Group A violations

includes the following language that was found lawful by the ALJ;

GROUP A. These infractions are serious matters that often result in

termination. These listed infractions are not all-inclusive. Any conduct,

which could interfere with or damage the business or reputation of the

Company or otherwise violate accepted standards of behavior, will

result in appropriate discipline up to and including immediate

discharge.

(JX 2 at p.17.) Following this introductory language, a listing of twenty-two

different types of infractions is provided. (See id. at pp.17-18.)

General Counsel argues that this introductory paragraph is unlawful,

asserting that it is "overbroad as it provides no examples or context that would

suggest the provision is only aimed at unprotected conduct." (GC Cross-Exceptions

11-12.) This argument should receive short shrift; a plain reading of the Group A

violations listed in the work rules demonstrates that a list of examples is provided

that shows that the rule is only aimed at unprotected conduct. (See JX 2 at p.17-18.)

Similar language was upheld in Ark Las Vegas Restaurant Corp., 335 NLRB

at 1284 n.2, 1291-1292 (2001), which addressed rules that prohibited "Honducting

oneself unprofessionally or unethically, with the potential of damaging the

reputation or department of the Company" and "[p]articipating in any conduct, on

or off duty, that tends to bring discredit to, or reflects adversely on, yourself, fellow
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associates, the Company, or its guests, or that adversely affects [sic] job

performance or your ability to report to work as scheduled." In Ark Las Vegas, as

here, employees who were represented by a union during the promulgation of these

rules "won't interpret the rule as having any application to a labor dispute." Id. at

1291. See also Lafayette Park Hotel, 326 NLRB at 825-827 (addressing rule with

similar language and finding that "[e]mployees reasonably would believe that this

rule was intended to reach serious misconduct, not conduct protected by the Act");

Albertson's Inc., 351 NLRB 254, 258-59 (2007) (reaching similar outcome).

As a result, this case is nothing like the standalone "discourtesy policy" in

Boch Honda, 362 NLRB No. 83 (2015), the standalone "courtesy" policy in Karl

Knauz Motors, Inc., 358 NLRB 1754, 1754-55 (2012), or the bullet-points against

"disloyalty" in First Transit, Inc., 360 NLRB 619, 619 n.5 (2014), in the Board cases

cited by General Counsel. The ALJ appropriately dismissed this charge, and this

cross-exception should also be denied.

V. The ALJ rightly upheld the rule prohibiting off-duty conduct which could

impact or call into question the employee's ability to perform his or her job.

(Cross-Exception 5)

Group A, Rule 9 prohibits employees from engaging in "[a]ny off duty

conduct, which could impact, or call into question the employee's ability to perform

his/her job." (JX 2 at p.18.)

The purpose of Group A, Rule 9 is to protect SBC when employees engage in

activity outside of work that compromises their capability or qualification for their

position such that it would no longer be safe or otherwise appropriate for them to
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perform it. (Tr.293:8-23.) For example, if an employee engages in a crime of violence

or theft, the Company would not allow that employee back into its facility for the

safety of other employees or its property. (Tr.293:19-23.) Likewise, if an employee

engages in acts of moral turpitude outside of work (such as the recent allegations of

sexual harassment and abuse against Harvey Weinstein), it would reasonably raise

questions whether the employee's misconduct precludes him from continuing to

work at the Company. (Tr.294:6-13.) The ALJ correctly upheld this rule. See also

Flamingo Hilton-Laughlin, 330 NLRB 287, 289 (1999) (finding rule concerning "off-

duty misconduct," which included misconduct that "materially and adversely affects

job performance" or that "tends to bring discredit to the Hotel" was not unlawful);

Lafayette Park, 326 NLRB at 824-25 (upholding rule that prohibited quinlawful or

improper conduct off the hotel's premises or during non-working hours which affects

the employee's relationship with the job, fellow employees, supervisors, or the

hotel's reputation or good will in the community").

Citing Tradesmen International, 338 NLRB 460, 461-62 (2002), the General

Counsel argues that the rule is unlawful because it "contains no limiting language

or examples which would allow employees to understand that this rule would not

encompass activities protected by Section 7." (GC Cross-Exceptions 13.) To the

General Counsel, the rule is "so broad and amorphous that a reasonable employee

would interpret it to include any perceived disloyal conduct." (Id.)

This argument was rightly rejected by the ALJ, who noted that Tradesmen

International was decided before Lutheran Heritage and is inconsistent with the
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standard set forth in that decision. The ALJ correctly held under Lutheran

Heritage, that "where a rule has not been promulgated in response to protected

activity, has not been applied to restrict Section 7 rights and does not explicitly

restrict protected rights, there must be some specific reason advanced for why a

reasonable employee would construe the language to inhibit Section 7 rights." (ALJ

Decision 10-11.) Applying that standard, there is nothing in Group A, Rule 9 that

explicitly (or even implicitly) restricts activities protected by Section 7. Instead, this

rule is narrowly focused on outside activities that affect an employee's "ability" to

perform his or her job. Logic dictates that engaging in protected concerted activity

off duty, such as discussing terms and conditions of employment outside work or

joining a union or attending union meetings, does not affect an employee's "ability"

(or capability) to perform his or her job duties.

In short, no reasonable employee would view this rule as chilling his or her

right to engage in protected activity. Therefore, the ALJ correctly determined that

Group A, Rule 9 is lawful, and this determination should also be upheld.

VI. The ALJ correctly upheld the workplace rule prohibiting unauthorized entry

into the facility by employees. (Cross-Exception 6)

In a final challenge to the work rules, General Counsel contends that the

language in Group B, Rule 7, prohibiting "[u]nauthorized plant entry by employee,"

(JX 2 at 19), should have been struck down. This argument also lacks merit.

As set forth in General Counsel's brief, a no-access employee policy is lawful

if it "(1) limits access solely with respect to the interior of the plant and other

working areas; (2) is clearly disseminated to all employees; and (3) applies to off-
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duty employees seeking access to the plant for any purpose and not just to those

employees engaging in union activity." Tri-County Medical Center, 222 NLRB 1089,

1090 (1976). The General Counsel concedes that the first two elements have been

met, but argues that the rule is unlawful because "there is no blanket prohibition of

such access for off-duty employees for any purpose." (GC Cross-Exceptions 15.)

To the contrary, the language in Group B, Rule 7 does provide a blanket

prohibit of access to off-duty employees, as they are not authorized to be in the

plant. (See Tr.296:23-24 ("If you're off duty, there's no business reason for you to re-

enter the facility.").) This rule against unauthorized access to the facility comports

with the SQF Code, a code promulgated by the SQF Institute and that outlines

specific good manufacturing processes. (Tr.283:23-285:14, 286:6-15; EX 14.) The

SQF Code requires that a food manufacturer document and implement a Food

Defense strategy to "prevent[] food adulteration caused by a deliberate act of

sabotage or terrorist-like incident," to include protocols concerning "Wile methods

implemented to ensure only authorized personnel have access to . . . manufacturing

and storage areas through designated access points" and "[t]he methods

implemented to record and control access to the premises by employees, contractors,

and visitors." (EX 14 at p.66 (§ 2.7.1).) The language of Group B, Rule 7 is founded

upon that mandate.

Under Diamond Shamrock Co. v. NLRB, 443 F.2d 52 (3d Cir. 1971), the Third

Circuit distinguished rules that prohibit access to plant areas for solicitation by on-

duty employees and off-duty employees, finding that a rule prohibiting the former
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from being on the premises is improper and overbroad, but a rule banning the latter

may be justified as a valid business practice. Id. at 55-56. Here, employees who are

on duty are authorized to be at the facility and in the plant. The rule only affects

unauthorized employees and is appropriately aimed at maintaining a secure

facility, preventing unnecessary distractions, protecting the company's confidential

and proprietary information, and safeguarding the integrity of the production

process. (See Tr.296:17-297:10.)

In sum, this rule does not interfere with valid Section 7 organizational rights

of employees. It has not been used to curtail employee rights, was not created in

response to union activity, and cannot be reasonably read by an employee to restrict

Section 7 rights. For all of these reasons, this rule is not overbroad and has no

chilling effect on employee rights under the Act.

VII. The General Counsel's request for "consequential damages" is inappropriate

and contradicts well-established law. (Cross-Exception 7)

In its final cross-exception, General Counsel asks this Board to depart from

its "present remedial approach," arguing that it does not "adequately remed[y]" the

alleged ULPs in this case. (GC Cross-Exceptions 16.) Cutting and pasting from

General Counsel's Memorandum OM 16-24 (July 28, 2016), General Counsel asks

the Board to issue a "specific make-whole remedial order in this case, and all

others," to require respondents to compensate employees for "all consequential

economic harms sustained" as a result of alleged ULPs. (Id. at 17.) 2

2 General Counsel failed to identify or present any evidence of consequential

damages at the hearing. Thus, any discussion of consequential damages in this case
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The ALJ appropriately dismissed this request. "[T]he Board does not

traditionally provide remedies for consequential economic harm in its make-whole

orders." Spectrum Juvenile Justice Servs., 07-CA-155494, 2017 WL 4571180 (NLRB

Div. of Judges Oct. 11, 2017) (citing Operating Engineers Local 513 (Long Const.

Co.), 145 NLRB 554 (1963)). This Board should not disturb its longstanding, well-

established precedent.

The statutory language and United States Supreme Court precedent

corroborate the Board's settled position. "As a creature of statute the Board has only

those powers conferred upon it by Congress." HTH Corp. v. NLRB, 823 F.3d 668,

679 (D.C. Cir. 2016). Section 10(c) of the National Labor Relations Act states that, if

the Board makes a finding of an ULP, "then the Board shall state its findings of fact

and shall issue and cause to be served on such person an order requiring such

person to cease and desist from such unfair labor practice, and to take such

affirmative action including reinstatement of employees with or without back pay,

as will effectuate the policies of this subchapter." 29 U.S.C. § 160(c). "In order to

effectuate the policies of the Act, Congress has allowed the Board, in its discretion,

to award back pay. Such awards may incidently [sic] provide some compensatory

relief to victims of unfair labor practices. This does not mean that Congress

necessarily intended this discretionary relief to constitute an exclusive pattern of

money damages for private injuries." Automobile Workers v. Russell, 356 U.S. 634,

645 (1958).

is entirely academic because any order requiring SBC to compensate for any such

alleged damages is based purely on speculation rather than the evidence.
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Rather, "[t]he power to order affirmative relief under [§1 10(c) is merely

incidental to the primary purpose of Congress to stop and to prevent unfair labor

practices. Congress did not establish a general scheme authorizing the Board to

award full compensatory damages for injuries caused by wrongful conduct." Id. at

642-43. "The Board is not a court; it is not even a labor court; it is an

administrative agency charged by Congress with the enforcement and

administration of the federal labor laws. While a prayer for 'complete relief' might

find a receptive ear in a court of general jurisdiction, it is well settled that there are

wide differences between administrative agencies and courts." Shepard v. NLRB,

459 U.S. 344, 351 (1983).

Here, the sorts of "consequential economic harm" sought to be reimbursed by

General Counsel far exceeds this statutory language, ignores this direction from the

Supreme Court, and is indicative of General Counsel's overreaching. For example,

General Counsel suggests that "if an employee is unlawfully terminated and is

unable to pay his or her mortgage or car payment as a result, that employee should

be compensated for the economic consequences that flow from the inability to make

the payment: late fees, foreclosure expenses, repossession costs, moving costs, legal

fees, and any costs associated with obtaining a new house or car from the

employee." (GC Cross-Exceptions 18-19.)

The absurdity of General Counsel's position is manifest from the very

examples it cites. How can the Board determine whether spending money

elsewhere, other personal crises, or living beyond one's means caused the late fees,
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foreclosure expenses, and similar consequential losses rather than the loss of a job

or lengthy suspension at issue in the case? To adopt the kind of overreaching

remedies General Counsel is suddenly contemplating after decades of

understanding the restricted parameters of the Board's remedial authority would

protract every hearing into endless testimony regarding what kind of harm the

employee actually suffered as a consequence of the employer's alleged unfair labor

practices rather than caused himself separate and apart from the job or period-of-

employment loss. For example, if one employee prudently maintained six months of

savings to cover any unexpected periods of unemployment such that no additional

costs were incurred by the impact of the employer's unlawful conduct, should

another employee be rewarded for the cliff he was pushed over because of his own

financial shortsightedness or lack of resource husbandry? And what speculation

must go into determining whether that employee would have otherwise suffered the

same losses within the same timeframe even if she had continued to draw a

paycheck at the time of the late fee, foreclosure, or other personal financial loss?

What if she was just spending her money in other ways or recently suffered the

financial impact of a contentious divorce? The General Counsel's wish to turn the

Board into a personal injury lawyer at the remedial stage of any ULP case fully

misunderstands the intended remedial nature of the NLRA and would amount to a

giant waste of taxpayer dollars and agency resources.

Stated otherwise, in asking for the Board to authorize these sorts of damages,

General Counsel is calling upon the Board to take on the role of a court and seeking
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to remedy private injuries, rather than effectuate the policies of the Act. Cf. 29

U.S.C. §151 (setting forth the declaration of policy concerning the Act). This far

exceeds the call or statutory authority of this Board, and would amount to a

complete departure from its prior precedent. Indeed, adopting General Counsel's

position would mire this Board in personal financial matters relating to employees'

mortgages, vehicle payments, credit issues, and personal spending decisions, rather

than on focusing on the primary objectives of the Board to "encourag[e] the practice

and procedure of collective bargaining and [to] protect[] the exercise by workers of

full freedom of association, self-organization, and designation of representatives of

their choosing." Id.; see also Russell, 356 U.S. at 645-46 (noting that "medical

expenses, pain and suffering and property damages . . . . are beyond the scope of

present Board remedial orders"); NLRB v. Gullett Gin Co., 340 U.S. 361, 364 (1951)

(noting that "no consideration has been given or should be given to collateral losses

in framing an order to reimburse employees for their lost earnings" (emphasis

supplied)).

There is absolutely no reason for the Board to depart from the position that it

has maintained for more than half a century. The ALJ appropriately dismissed this

request by General Counsel. The Board should not disturb that part of his decision.

Conclusion

Respondent Southern Bakeries, LLC respectfully requests that the Board

deny General Counsel's cross-exceptions in toto.
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Respectfully submitted,

s/ David L. Swider
David L. Swider, Attorney No. 517-49
Sandra Perry, Attorney No. 22505-53
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111 Monument Circle, Suite 2700
Indianapolis, IN 46204

(317) 684-5000; Fax (317) 684-5173
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This reply brief is being filed in support of the Cross-Exceptions of Counsel for

the Acting General Counsel to the May 11, 2017 Decision and Order of Administrative

Law Judge (ALJ) Arthur J. Amchan (JD-33-17).

I. The Judge erred in dismissing complaint paragraph 8(b) based on the
his mistaken conclusion that Gloria Lollis' trial testimony in support
of this allegation was inconsistent with her prior affidavit testimony
(ALJD 9:1-2). 1

Respondent, in its answering brief, is unable to point to any specific inconsistency

in Lollis' testimony that justified discrediting her (Answering Brief at 1-2). Lollis'

testimony fully supports paragraph 8(b) of the complaint, which alleged that Human

Resources (HR) Manager Eric McNiel "told employees that company investigations were

confidential and not to discuss investigations with other employees" (GCX 1 [w] at page

5).2 Despite this, Judge Amchan dismissed this complaint allegation "due to the

inconsistency between Gloria Lollis' trial testimony and the affidavit she gave to the

Board prior to the hearing" (ALJD 9:1-2). Nowhere in the Judge's decision does he

describe or summarize Lollis' testimony, nor does he provide any specifics as to how her

hearing testimony diverged from her Board affidavit — the sole reason given for

discrediting Lollis.

Lollis testified at the hearing that she was summoned to a private meeting with

McNiel and HR Assistant Annette Capetillo about January 22, 20163 where Lollis was

questioned about statements coworker Cheryl Muldrew allegedly made to her while they

were both working on the same production line several days before (Tr. 75-76; RX 1 at

References to "ALJD" are to the pages and lines of the decision of the Administrative Law Judge (ALJ)

as follows: ALJD page(s):line(s).

2 "GCX" and "RX" references are to the numbered exhibits of the General Counsel, or Respondent,

respectively. "JX" references are to the numbered Joint Exhibits. Transcript references will be denoted by

"Tr." followed by the page number(s).
3 Hereafter all dates are in 2016, unless otherwise specified.
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B-21).4 Lollis repeatedly and consistently testified on both direct examination and cross-

examination that during the meeting McNiel instructed her to keep what was said in the

office confidential and that it should not go back on the floor (Tr. 77, 78, 81, 82-83).

McNeil did not specifically deny instructing Lollis to keep the meeting confidential.

Capetillo, the only other person present in this meeting, was not called to testify by

Respondent.

On cross-examination, Respondent's counsel reviewed several passages of Lollis'

Board affidavit with her, but not for the purpose of impeaching her testimony on direct

examination. Respondent questioned Lollis about several statements in her affidavit -

which were not related to her testimony supporting complaint paragraph 8(b) - which

Lollis acknowledged were correct. Significantly, these statements were not inconsistent

with her testimony on direct examination concerning the instructions McNiel gave her in

the meeting (Tr. 79-89). Respondent's questions during cross-examination relating to her

Board affidavit focused on eliciting from Lollis testimony about specific statements

McNiel allegedly made to Muldrew (such as instructions not to discuss an employee's

own discipline with others). Lollis denied that such statements were made to her, as

reflected in her Board affidavit (Tr. 79-81).

Respondent argues that McNiel only told Lollis that he (as HR Manager) will

keep the information discussed in the meeting confidential (Answering Brief at 2).

Respondent claims that the testimony of Lorraine Briggs and Sandra Phillips corroborates

McNiel's account of what he normally says in such meetings. However, neither of these

witnesses testified that McNiel provided any assurance about confidentiality on the part

4 The page numbers for RX 1 appear in the upper right corner of each page, appearing as "B-

2
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of the Company. The testimony of Briggs and Phillips reflects only that they did not

recall McNiel stating that they were prohibited from discussing their own discipline with

other employees (Tr. 106, 190). Consistent with Briggs and Phillips, Lollis also testified

that McNiel did not make this statement to her. Respondent attempts to conflate Lollis'

testimony acknowledging that she was never told that she could not discuss her own

discipline with others, with her testimony that in a meeting about her coworker, Cheryl

Muldrew, McNiel instructed her to keep what was said in the office confidential and that

it should not go back on the floor.

Inasmuch as Respondent does not dispute that Lollis testified at the hearing (and

in her earlier affidavit) that McNiel told her "whatever is said in this office is

confidential," the record evidence clearly establishes that McNiel instructed Lollis not to

discuss the investigation with others without a substantial and legitimate justification of

the need for confidentiality (Tr. 77). Accordingly, McNiel's statement to Lollis violates

Section 8(a)(1). See Banner Estrella Medical Center, 362 NLRB No. 137 (2015);

Hyundai America Shipping Agency, Inc., 357 NLRB 860, 873-74 (2011).

II. The Judge erred in finding Respondent's rule banning possession or
use of cameras or video recording devices inside its facility without
authorization and a management escort to be lawful (ALJD 9:11-
25;12:5-13).

The Board has consistently held that rules broadly prohibiting the use of

employees' personal cameras and recording devices in the workplace on employees' own

time and in nonwork areas unlawfully chill protected concerted activity. Whole Foods

Market, Inc., 363 NLRB No. 87 (2015); Rio All-Suites Hotel & Casino, 362 NLRB No.

190, slip op. at 4 (2015); T-Mobile USA, Inc., 363 NLRB No. 171, slip op. at 4-6 (2016).

Here, employees would reasonably read Respondent's rule to prohibit all possession or
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use of a camera or video recorder by employees, including attempts to document health

and safety violations or other protected concerted activity. The rule provides no context

that would indicate otherwise. This rule is also unlawful because it requires employees to

secure permission from management before bringing the device into the facility and

requires a management escort while taking pictures or videos.5 Additionally, this

provision clearly restricts employees from bringing cell phone cameras or conventional

cameras anywhere inside Respondent's facility. These rules are unlawfully overbroad

because employees would reasonably construe this rule to preclude them from using a

cell phone to engage in Section 7 related communications from the time they came on

duty or began their shift, including during breaks or meal periods.6 Employees also

would reasonably read this rule as precluding them from documenting and sharing

information regarding working conditions through pictures and videos, such as

employees working without proper safety equipment or in hazardous conditions.

In finding this rule lawful, the Judge stated that he found Respondent's business

justification "more similar to Flagstaff Medical Center than other relevant Board cases"

dealing with rules pertaining to photography (ALJD 12:5-6). Flagstaff Medical Center,

357 NLRB 659 (2011), however, concerned a healthcare facility where unique and

substantial issues pertaining to patient privacy interests are implicated. The same cannot

5 See Teletech Holdings, Inc., 333 NLRB 402, 403 (2001) (finding rule requiring authorization to distribute
literature on employee's own time in non-work areas unlawful); Brunswick Corp., 282 NLRB 794, 794-95
(1987) (finding rule requiring permission to engage in solicitation during non-work times in non-work
areas unlawful).

6 Central Security Services, 315 NLRB 239, 243 (1994) (employer violated § 8(a)(1) by maintaining an

overbroad rule that stated, "[o]nce on duty, the carrying and reading of any type of literature is strictly
forbidden."); see also Aluminum Casting & Engineering Co., 328 NLRB 8, 9 (1999) (finding unlawfully

overbroad rule prohibiting production and maintenance employees from "[s]oliciting or selling on company
premises except when all concerned are relieved from duty"), enforced in relevant part, 230 F.3d 286, 293
(7th Cir. 2000) ("Such a rule would prohibit protected activities even during breaks and lunches, and would
be presumptively unlawful.").
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be said of Respondent's commercial bakery. The Board has rejected other attempts to

extend Flagstaff beyond the healthcare setting to other commercial operations. Whole

Foods, slip op. at 4. Moreover, the rule at issue in Flagstaff was not an outright ban on

all photography inside its facility, as Respondent's rule is. Thus, the Judge's reliance on

Flagstaff is clearly misplaced.

Respondent's justification for its broad restrictions on the possession or use of any

cameras or video recording devices anywhere inside its facility cannot withstand scrutiny.

In defending the facility-wide ban, Respondent relies solely on a vague, unsubstantiated

assertion by General Manager Rickey Ledbetter that products Respondent produces for

customers may be found in areas of the facility other than the production floor

(Answering Brief at 5). It is submitted that this uncorroborated claim, standing alone, is

insufficient to justify Respondent's ban in all non-production areas of the facility, such as

the administrative and human resource office areas. Thus, the scope of this rule goes

well beyond Respondent's legitimate interest in protecting its proprietary information and

processes. See T-Mobile, 363 NLRB slip op. at 4-5.

III.The Judge erred in finding Respondent's rule banning the use of all
cameras and audio or video recording devices anywhere on
Respondent's premises, in a company-supplied vehicle, or off
premises while on company business, to be unlawful only insofar as it
prohibited audio recordings in non-production areas of Respondent's
facility (ALJD 10:5-8; 12:5-19; 12:40-41).

Respondent's employee handbook contains the following rule:

Unauthorized use of still or video cameras, tape recorders,
or any other audio or video recording devices on Company
premises, in a Company supplied vehicle, or off-Company
premises involving any current or former Company
employee, without such person's expressed permission
while on Company business. (JX 2 at 18, Rule 12).

5
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The Judge determined that this rule was overbroad only to the extent that it

prohibited audio recordings in non-production areas of Respondent's facility (ALJD

12:15-19). It is submitted that the Judge erred in failing to go further and to find this rule

to be unlawfully overbroad in other respects as well.? The Judge neglected to address this

rule's clear application to exterior areas of Respondent's premises -- and to company-

supplied vehicles and to individuals "while on Company business."

Respondent argues that that this rule is lawful because it imposes restrictions on

recordings that are outside of Respondent's control because the rule provides that current

or former employee(s) being recorded must consent to the recording (Answering Brief at

9). This specious argument must be rejected. Where, as here, an employer conditions the

exercise of Section 7 rights upon obtaining a coworker's assent or permission, such

restrictions are unlawful.8

In light of the foregoing, it is submitted that the Judge clearly erred in failing to

address the lawfulness of this rule as it applies to areas other than the interior of

Respondent's facility.

IV. The Judge erred in finding the following rule to be lawful: "Any
conduct, which could interfere with or damage the business or

reputation of the Company or otherwise violate accepted standards of

7 The Acting General Counsel contends that this rule constitutes an unlawfully overbroad prohibition on

photography and audio/video recording inside Respondent's facility for the same reasons set forth in the

argument in support of cross-exception 2, supra.

8 Cf., Labinal, Inc., 340 NLRB 203, 209-10 (2003) (finding employer violated 8(a)(1) by maintaining rule

that prohibited employees from discussing coworker's pay without latter's knowledge or permission; "By

requiring that one employee get the permission of another employee to discuss the latter's wages, would, as

a practical matter, deny the former the use of information innocently obtained, which is the very

information he or she needs to discuss the wages with fellow workers before taking the matter to

management"); White Oak Manor, 353 NLRB 795, 795 n.2 (2009) (employee's use of cell phone to take

unauthorized pictures of coworkers to document disparate enforcement of dress code policy to induce

group action to compel employer to fairly enforce policy "was part of the res gestae" of protected concerted

activity), adopted and affirmed 355 NLRB 1280 (2010), enfd. 452 Fed. Appx. 374, 380 (4th Cir. 2011)

(unpublished decision).
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behavior, will result in appropriate discipline up to and including
immediate discharge" (ALJD 9:35-38; 10:38-11:2).

Despite the fact that Respondent failed to present any evidence justifying the

maintenance of this rule, the Judge determined this rule to be lawful without providing

any explanation or rationale for his conclusion (ALJD 9:35-38, 10:38-11:02).

Respondent argues that this rule is most closely analogous to the rules found

lawful in Ark Las Vegas Restaurant Corp. (335 NLRB 1284 [2001]) and Lafayette Park

Hotel (326 NLRB 824 [1998]). This contention is misplaced and must be rejected. The

rules at issue in those cases contemplated employee conduct that was intrinsically

improper and unprotected. This rule, by contrast, is not similarly focused on inherently

improper actions, but is reasonably read to include protected behavior that Respondent

subjectively views as negatively impacting its business or reputation, or inconsistent with

"accepted standards of behavior." Thus, the case authorities cited by Counsel for the

Acting General Counsel in support of this cross-exception are applicable here. See, e.g.,

First Transit, Inc., 360 NLRB 619, 619 n.5, 630 (2014).

V. The Judge erred in finding Respondent's rule prohibiting "any off-
duty conduct which could impact or call into question the employee's
ability to perform his or her job" to be lawful (ALJD 10:1-2; 10:38-
11:2).

Respondent argues that this rule was correctly determined to be lawful because

this rule is "narrowly focused on outside activities that affect an employee's 'ability' to

perform his or her job" and no employee would reasonably read this rule as

encompassing Section 7 activities (Answering Brief at 13).

Section 7 of the Act protects employees' right to engage in concerted activities

(such as advocating for or initiating strike activities) to improve their terms and

7
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conditions of employment, even if that activity is in conflict with the employer's

interests. Where a rule is reasonably read to prohibit such activities, it will be found

unlawful. Here, Respondent's rule is so broad and amorphous that an employee would

reasonably interpret it to include any perceived disloyal conduct, such as concerted strike

or picketing activity9 or public criticism of Respondent's labor policies, because such

activities "could impact or call into question" an employee's ability to perform the job.

VI. The Judge erred in finding Respondent's rule prohibiting
unauthorized entry into the facility by employees to be lawful (ALJD
ll:footnote 11).

Respondent's contends that this rule is justified by its legitimate interest in

maintaining control of who enters the facility in order to protect product safety and the

safety of on-duty employees. (Tr. 296-97, 306-08). Respondent further argues that the

impact of this rule is limited solely to "unauthorized employees" (Answering Brief at 15).

Respondent, however, failed to present any evidence as to the circumstances in

which off-duty employees are authorized to enter the facility and when such permission

is denied.1° As the Board stated in Casino San Pablo, allowing access only with

management's approval "effectively vests management with unlimited discretion to

expand or deny off-duty employees' access for any reason it chooses." Casino San Pablo,

361 NLRB No. 148, slip op. at 6 (2014); Saint John's Health Center, 357 NLRB 2078,

2080-83 (2011) (finding rule denying off-duty employees access to interior of facility

unlawful where it was not a blanket prohibition but "permitted access to the building to

9 It is obvious that employees engaged in strike activities come within the express provisions of this rule as

such activity renders the striking employee unable to perform his or her job, at least for the duration of the

strike.

10 See Piedmont Gardens, 360 NLRB 813, 814 (2014) (finding employer's no-access rule for off-duty

employees unlawful despite employer's claim it permitted access only in three limited circumstances

because evidence did not establish these were only circumstances under which employer had granted

interior access).

8

000902



attend [employer-I sponsored events, such as retirement parties and baby showers";

Board majority concluded rule told employees "you may not enter the premises after your

shift except when we say you can").

Applying these principles here, the Judge erred in finding that Respondent's

maintenance of its no-access rule was lawful when the rule fails to satisfy the third

element of the Tri-County test since there is no blanket prohibition of such access for off-

duty employees for any purpose.1 1 Thus, the Board should grant this exception and hold

that Respondent's maintenance of its no-access rule violates Section 8(a)(1).

VII.The Judge failed to address General Counsel's request for
consequential damages and failed to provide for such a remedy in his
decision (ALJD 13:11-24).

Respondent erroneously asserts that there is longstanding, well-established

precedent against the award of consequential damages which should not be disturbed,

citing Operating Engineers Local 513 (Long Const. Co.), 145 NLRB 554 (1963). The

Local 513 case, however, involved very unique facts in which the Board declined to

award backpay to individuals who were unable to work following a physical assault by

union agents. The Board's rationale for denying monetary make whole relief was that

state remedies for the illegal tortious conduct were readily available. The Board,

moreover, explicitly acknowledged that its decision to deny this remedy did not reflect a

determination of its statutory authority to award such relief, but instead reflected the

Board's belief that ordering backpay in the circumstances presented would not effectuate

the policies of the Act. Id. at 555.

See e.g., Sodexo America, LLC, 358 NLRB 668, 669 (2012) (off-duty access policy "violates Section
8(a)(1) because it does not uniformly prohibit access to off-duty employees seeking entry to the property
for any purpose"), citing Saint John's Health Center, supra. Sodexo America was issued by a panel that
under Noel Canning was not properly constituted. See NLRB v. Noel Canning, 134 S. Ct. 2550 (2014).
The Board should adopt the sound reasoning and rationale of the Sodexo America decision as its own.

9
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Reimbursement for consequential economic harm is well within the Board's

remedial power. The Board has 'broad discretionary' authority under Section 10(c) to

fashion appropriate remedies that will best effectuate the policies of the Act." Tortillas

Don Chavas, 361 NLRB No. 10, slip op. at 2 (2014) (citing NLRB v. J.H. Rutter-Rex

Mfg. Co., 396 U.S. 258, 262-63 (1969)). The basic purpose and primary focus of the

Board's remedial structure is to "make whole" employees who are the victims of

discrimination for exercising their Section 7 rights. See, e.g., Radio Officers' Union of

Commercial Telegraphers Union v. NLRB, 347 U.S. 17, 54-55 (1954). In other words,

a Board order should be calculated to restore "the situation, as nearly as possible, to that

which would have [occurred] but for the illegal discrimination." Phelps Dodge Corp. v.

NLRB, 313 U.S. 177, 194 (1941). A ruling allowing for consequential damages would

accomplish this objective.

CONCLUSION

For the reasons discussed above, the Acting General Counsel requests that the

Board grant each and every cross-exception and find that Respondent committed

additional violations of Section 8(a)(1) as set forth herein.

Dated at Memphis, Tennessee, this 14th day of November, 2017.

/s/
Linda M. Mohns
Counsel for the Acting General Counsel
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Southern Bakeries, LLC and Cheryl Muldrew and
Lorraine Marks Briggs and Bakery, Confection-
ery, Tobacco Workers, and Grain Millers Un-
ion. Case 15—CA-169007, 15—CA-170425, and
15—CA-174022

May 1,2018

DECISION AND ORDER

BY MEMBERS MCFERRAN, KAPLAN, AND EMANUEL

On May 11, 2017, Administrative Law Judge Arthur J.
Amchan issued the attached decision. The Respondent
filed exceptions and a supporting brief, the General
Counsel filed an answering brief, and the Respondent
filed a reply brief. In addition, the General Counsel filed
cross-exceptions, the Respondent filed an answering
brief, and the General Counsel filed a reply brief.
The National Labor Relations Board has delegated its

authority in this proceeding to a three-member panel.
The Board has considered the decision and the record

in light of the exceptions and briefs and has decided to
affirm the judge's rulings, findings,' and conclusions
only to the extent consistent with this Decision and Order
and to adopt the judge's recommended Order as modified
and set forth in full below.'
This matter comprises three sets of allegations: (1) al-

legations involving the maintenance of seven work rules
(Case 15—CA-174022); (2) allegations relating to em-
ployee Cheryl Muldrew (Case 15—CA-169007); and (3)
allegations relating to employee Lorraine Marks Briggs
(Case 15—CA-170425). In this decision, we examine in

1 The General Counsel and the Respondent have excepted to some of
the judge's credibility findings. The Board's established policy is not
to overrule an administrative law judge's credibility resolutions unless
the clear preponderance of all the relevant evidence convinces us that
they are incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950),
enfd. 188 F.2d 362 (3d Cir. 1951). We have carefully examined the
record and find no basis for reversing the findings.

2 We shall amend the judge's conclusions of law consistent with our
findings herein. In accordance with our decision in AdvoSery of New
Jersey, Inc., 363 NLRB No. 143 (2016), we shall modify the judge's
recommended tax compensation and Social Security reporting remedy.
We shall modify the judge's recommended Order and substitute a new
notice to reflect this change, our findings, and the Board's standard
remedial language.
The General Counsel seeks a make-whole remedy that would in-

clude consequential damages incurred by the discriminatee as a result
of the Respondent's unfair labor practices. The relief sought would
require a change in Board law. Having duly considered the matter, we
are not prepared at this time to deviate from our current remedial prac-
tice. See, e.g., Laborers' International Union of North America, Local
Union No. 91 (Council of Utility Contractors), 365 NLRB No. 28, slip
op. at 1 fn. 2 (2017).

366 NLRB No. 78

detail only the judge's findings related to Marks Briggs.
Regarding the work-rule allegations, we shall sever Case
15—CA-174022 and retain those issues for future resolu-
tion. Concerning the Muldrew-related allegations, we
adopt the judge's finding that the Respondent violated
Section 8(a)(1) by telling Muldrew not to discuss her
discipline with other employees and, later, telling her that
she was being discharged, in part, for discussing her dis-
cipline. We also adopt the judge's dismissal of the alle-
gation that the Respondent violated Section 8(a)(1) by
telling employee Gloria Lollis that she could not discuss
the Muldrew investigation with other employees.
As to the allegations concerning employee Marks

Briggs, the judge found that the Respondent violated
Section 8(a)(3), (4), and (1) by issuing Marks Briggs an
October 16, 2015 last chance agreement, suspending her
on February 8, 2016, pending investigation, discharging
her on February 19, 2016, and marking her ineligible for
rehire on March 4, 2016. As explained below, we find
only that the Respondent violated Section 8(a)(3) and (1)
through the last chance agreement, discharge, and do-
not-rehire notation. Our findings are based on the fact
that the Respondent, in each of these actions, inseparably
relied on prior discipline that violated Section 8(a)(3) and
(1).

I. FACTS

In Southern Bakeries, LLC, 364 NLRB No. 64 (2016),3
an earlier proceeding, the Board found that the Respond-
ent committed a number of unfair labor practices before
and after unlawfully withdrawing recognition on July 3,
2013, from Bakery, Confectionery, Tobacco and Grain
Millers Union, Local 111. One of the violations the
Board found was that the Respondent violated Section
8(a)(3) and (1) by issuing Marks Briggs a last chance
agreement on May 30, 2013, because of her protected
union activity.
The events in this proceeding occurred over 2 years

later. In October 2015, Marks Briggs ate a piece of top-
ping from a loaf of apple swirl bread going down the
Respondent's production line. For breaking the work
rule prohibiting eating on the production line, the Re-
spondent issued Marks Briggs a last chance agreement
that referred to her "previous record for rule violations,"
which could only mean her unlawful May 2013 last
chance agreement, since the record contains no other
prior rule violations. In February 2016, the Respondent
had reason to believe that Marks Briggs chose to wash
her hands in an area close to coworker Ashley Hawkins
to irritate her and that they brushed each other as Marks
Briggs passed. For breaking work rules on harassment

3 Enfd. in relevant part, 871 F.3d 811 (8th Cir. 2017).

000906
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and leaving her work area without permission, the Re-
spondent suspended Marks Briggs pending investigation
and, several days later, discharged her. The discharge
notice expressly relied on the May 2013 and October
2015 last chance agreements. On an internal termination
document, Production Manager Tony Hagood wrote "do
not rehire" after stating it was a "Violation of 2nd Last
Chance Agreement." Hagood confirmed in his testimony
that Marks Briggs' prior last chance agreements were a
reason he made the do-not-rehire notation.

II. ANALYSIS

An employer's imposition of discipline violates Sec-
tion 8(a)(3) and (1) if it relies on prior discipline that
violates Section 8(a)(3) and (1), and the employer fails to
show it would have issued the same discipline even
without reliance on the prior unlawful discipline. Dy-
namics Corp., 296 NLRB 1252, 1252-1255 (1989), enfd.
928 F.2d 609 (2d Cir. 1991); Celotex Corp., 259 NLRB
1186, 1186 fn. 2 (1982). On their face, the October 2015
last chance agreement, the February 2016 discharge, and
the subsequent do-not-rehire notation all partially relied
on the unlawful May 2013 last chance agreement. We
additionally find that the Respondent failed to prove that
it would have issued the same discipline even had it not
relied on the unlawful May 2013 last chance agreement.
Eating on the line, the basis of the October 2015 last

chance agreement, was a less severe "Group B" violation
according to the Respondent's employee handbook, and
the Respondent offered no evidence that it had ever given
an employee a last chance agreement solely for a Group
B violation. The unlawful May 2013 last chance agree-
ment appears to be the only explanation for the severity
of Marks Briggs' October 2015 discipline. Harassment
and leaving one's work area, the alleged reason for the
Respondent's discharge of Marks Briggs, were more
serious "Group A" violations that, according to the
handbook, "often result in termination." The record
shows, however, that most employees who have engaged
in harassment or leaving their work areas have not been
discharged for their actions, even under more severe cir-
cumstances than were present here. We are unable to
conclude that absent the Respondent's reliance on the
prior unlawful discipline, the comparatively minor ac-
tions by Marks Briggs would have prompted her dis-
charge instead of some lesser disciplinary measure, such
as a first, lawful last chance agreement. With respect to
the do-not-rehire notation, the Respondent also failed to
show that it would have taken this action even without
reliance on the prior unlawful discipline, because the
record contains no other examples of the Respondent
making a similar notation on any other termination doc-
uments. Manager Hagood testified, moreover, that he

made the notation based on Marks Briggs' "previous
violations"—in other words, her May 2013 and October
2015 last chance agreements. Even assuming, as the
Respondent argues, that Hagood made an error as a new
manager unaware the Respondent did not make such
notations, the notation relied on prior unlawful discipline
and has yet to be retracted.
For only these reasons, we affirm the judge's conclu-

sion that the Respondent violated Section 8(a)(3) and (1)
when it issued Marks Briggs the October 2015 last
chance agreement, discharged her, and marked her ineli-
gible for rehire. As explained below, we find insufficient
support for any of the judge's other findings regarding
Marks Briggs.
The judge found, without any analysis, that the Octo-

ber 2015 last chance agreement, the February 2016 dis-
charge, and the subsequent do-not-rehire notation also
violated Section 8(a)(4).4 Marks Briggs testified during
the February 4-7, 2014 hearing before the Board's ad-
ministrative law judge in the earlier proceeding concern-
ing her May 2013 last chance agreement, but the judge
here referenced no evidence of animus toward her partic-
ipation in Board procedures and, indeed, the record is
devoid of any evidence. The General Counsel failed to
make the showing of animus necessary to prove Section
8(a)(4) violations. See Voith Industrial Services, 363
NLRB No. 109, slip op. at 1 fn. 2 (2016). We according-
ly reverse these findings.
The judge found in his conclusions of law, without any

analysis, that the February 2016 suspension of Marks
Briggs before her discharge violated Section 8(a)(3), (4),
and (1). Examples in the record persuade us that it was
standard practice for the Respondent to suspend employ-
ees while investigating Group A violations, like the har-
assment and leaving-workstation allegations against
Marks Briggs, even if the ultimate resolution was disci-
pline less than discharge. The General Counsel failed to
show that the suspension relied on prior unlawful disci-
pline or was motivated by Marks Briggs' Board activity,
but, even if he had, the Respondent established that it
would have suspended Marks Briggs in any event.' We
accordingly also reverse the judge's conclusion that the
Respondent's suspension of Marks Briggs violated the
Act.

4 The judge appeared to imply that the Respondent's discipline of
Marks Briggs violated Sec. 8(a)(3) and (1) notwithstanding the Re-
spondent's reliance on her prior unlawful discipline because it was in
response to prior union activity. We find it unnecessary to rely on this
undeveloped basis for finding the violation.

5 Similarly, even if the General Counsel showed that the suspension
was motivated by past union activity, the Respondent successfully met
its rebuttal burden to show that it would have suspended Marks Briggs
anyway.
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SOUTHERN BAKERIES, LLC 3

AMENDED CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in com-
merce within the meaning of Section 2(2), (6), and (7) of
the Act.
2. The Respondent violated Section 8(a)(1) of the Act

by:
(a) Telling Cheryl Muldrew not to discuss her last

chance warning with anyone else on January 21, 2016.
(b) Telling Muldrew that she was being discharged in
part for discussing her last chance agreement with other
employees.
3. The Respondent violated Section 8(a)(3) and (1) by:
(a) Issuing a last chance agreement to Lorraine Marks
Briggs on October 16, 2015, because of prior discipline
that violated Section 8(a)(3) and (1).
(b) Discharging Marks Briggs on February 19, 2016,
because of prior discipline that violated Section 8(a)(3)
and (1).
(c) Marking Marks Briggs ineligible for rehire on
March 4, 2016, because of prior discipline that violated
Section 8(a)(3) and (1).
4. The above unfair labor practices affect commerce

within the meaning of Section 2(6) and (7) of the Act.

ORDER

The National Labor Relations Board orders that the
Respondent, Southern Bakeries, LLC, Hope, Arkansas,
its officers, agents, successors, and assigns, shall

1. Cease and desist from
(a) Telling employees that they may not discuss their
discipline with other employees.
(b) Telling employees that they have been disciplined
for discussing prior discipline with other employees.
(c) Issuing employees last chance agreements, dis-

charging employees, and marking employees ineligible
for rehire because of prior discipline that discriminated
against union activity or other protected concerted activi-
ties.
(d) In any like or related manner interfering with, re-

straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.
2. Take the following affirmative action necessary to

effectuate the policies of the Act.
(a) Within 14 days from the date of this Order, offer
Lorraine Marks Briggs full reinstatement to her former
job or, if that job no longer exists, to a substantially
equivalent position, without prejudice to her seniority or
any other rights or privileges previously enjoyed.
(b) Make Lorraine Marks Briggs whole for any loss of

earnings and other benefits suffered as a result of the
discrimination against her in the manner set forth in the

remedy section of the judge's decision as amended by
this decision.
(c) Compensate Lorraine Marks Briggs for the adverse

tax consequences, if any, of receiving a lump-sum back-
pay award, and file with the Regional Director for Re-
gion 15, within 21 days of the date the amount of back-
pay is fixed, either by agreement or Board order, a report
allocating the backpay award to the appropriate calendar
year(s).
(d) Within 14 days from the date of this Order, remove
from its files any reference to Lorraine Marks Briggs'
unlawful last chance agreement, discharge, and do-not-
rehire notation, and within 3 days thereafter, notify
Marks Briggs in writing that this has been done and that
the last chance agreement, discharge, and do-not-rehire
notation will not be used against her in any way.
(e) Preserve and, within 14 days of a request, or such

additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Order.
(f) Within 14 days after service by the Region, post at

its Hope, Arkansas facility copies of the attached notice
marked "Appendix."' Copies of the notice, on forms
provided by the Regional Director for Region 15, after
being signed by the Respondent's authorized representa-
tive, shall be posted by the Respondent and maintained
for 60 consecutive days in conspicuous places including
all places where notices to employees are customarily
posted. In addition to physical posting of paper notices,
notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. If the Respondent has gone out of
business or closed the facilities involved in these pro-
ceedings, the Respondent shall duplicate and mail, at its
own expense, a copy of the notice to all current employ-
ees and former employees employed by the Respondent
at any time since October 16, 2015.

6 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading "Posted by Order of the Na-
tional Labor Relations Board" shall read "Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board."
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4 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

(g) Within 21 days after service by the Region, file
with the Regional Director for Region 15 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

IT IS FURTHER ORDERED that the allegations of Case
15—CA-174022, concerning work rules, are severed from
this case and retained for future resolution.
Dated, Washington, D.C. May 1, 2018

Lauren McFerran, Member

Marvin E. Kaplan, Member

William J. Emanuel, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE To EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected

activities.

WE WILL NOT tell employees that they may not discuss
their discipline with other employees.
WE WILL NOT tell employees that they have been dis-

ciplined for discussing prior discipline with other em-
ployees.
WE WILL NOT issue you last chance agreements, dis-

charge you, or mark you ineligible for rehire because of
prior discipline that discriminated against union activity
or other protected concerted activities.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.
WE WILL, within 14 days from the date of the Board's

Order, offer Lorraine Marks Briggs full reinstatement to
her former job or, if that job no longer exists, to a sub-
stantially equivalent position, without prejudice to her
seniority or any other rights or privileges previously en-
joyed.
WE WILL make Lorraine Marks Briggs whole for any

loss of earnings and other benefits resulting from her
discharge, less any net interim earnings, plus interest,
and WE WILL also make Marks Briggs whole for reasona-
ble search-for-work and interim employment expenses,
plus interest.
WE WILL compensate Lorraine Marks Briggs for the

adverse tax consequences, if any, of receiving a lump-
sum backpay award, and WE WILL file with the Regional
Director for Region 15, within 21 days of the date the
amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay award to the
appropriate calendar year(s) for Marks Briggs.
WE WILL, within 14 days from the date of the Board's

Order, remove from our files any reference to Lorraine
Marks Briggs' unlawful last chance agreement, dis-
charge, and do-not-rehire notation, and WE WILL, within
3 days thereafter, notify her in writing that this has been
done and that the last chance agreement, discharge, and
do-not-rehire notation will not be used against her in any
way.

SOUTHERN BAKERIES, LLC

The Board's decision can be found at
http://www.nlrb.gov/case/15-CA-169007  or by using the
QR code below. Alternatively, you can obtain a copy of
the decision from the Executive Secretary, National La-
bor Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.
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Linda M. Mohns and Erin E. West, Esp., for the General
Counsel.

David L. Swider and Phillip R. Zimmerly, Ergs. (Bose, McKin-
ney & Evans, LLP) of Indianapolis, Indiana, for the Re-
spondent.

DECISION

STATEMENT OF THE CASE

ARTHUR J. AMCHAN, Administrative Law Judge. This case
was tried in Hope, Arkansas, on January 11 and 12, 2017.
Cheryl Muldrew filed the charge in case 15-CA-169007 on
February 3, 2016. Lorraine Marks Briggs filed the charge in
case 15-CA-170425 on February 25, 2016. The Charging
Party Union, the Bakery, Confectionery, Tobacco Workers, and
Grain Millers Union (BCTGM) filed the charge in case 15-
CA-174022 on April 14, 2016. The General Counsel issued a
complaint on August 18, 2016, in cases 169007 and 174022.
Case 15-CA-170425 was consolidated with the former cases
on September 28, 2016.
On the entire record,' including my observation of the de-

meanor of the witnesses, and after considering the briefs filed
by the General Counsel and Respondent, I make the following

FINDINGS OF FACT

I. JURISDICTION

Respondent, a limited liability company, operates a commer-
cial bakery in Hope, Arkansas. At this facility it annually sells
and receives goods valued in excess of $50,000 directly to/from
points outside of Arkansas. Respondent admits, and I find, that
it is an employer engaged in commerce within the meaning of
Section 2(2), (6), and (7) of the Act and that the Union, the
BCTGM, is a labor organization within the meaning of Section
2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

The General Counsel alleges that Respondent has violated
Section 8(a)(1) of the Act: (1) since about October 2015, by
maintaining a rule requiring employees to keep their discipline
and company investigations confidential; (2) maintaining a rule
prohibiting cameras, cell phones and similar devices in its facil-
ities; (3) maintaining a number of other work rules and disci-
plinary procedures.
The General Counsel also alleges that Respondent, by Hu-

man Resources Manager Eric McNiel, violated Section 8(a)(1)
by telling employees not to discuss their discipline, telling them
company investigations were confidential and not to be dis-
cussed with other employees, and that they were being dis-
charged for discussing their discipline.
Respondent is alleged to have violated Section 8(a)(4), (3),

and (1) by issuing a "last chance agreement" to Lorrain Marks
Briggs in October 2015; suspending and then discharging her
in February 2016, and designating her as "ineligible for rehire"
in March 2016.

The transcript at several point attributes comments to Mr. Zimmer-
ly that were made by the court reporter, Tr. 155, lines 10 & 14, 173; Tr.
344 line 15 should read ER 7.

The Prior Unfair Labor Practice Litigation

On August 4, 2016, the Board issued a decision in Southern
Bakeries, LLC, 364 NLRB No. 64. That decision is currently
pending before the United States Court of Appeals for the
Eighth Circuit. The Board affirmed in large part the July 17,
2014 decision of Administrative Law Judge Robert Ringler.
Judge Ringler conducted the evidentiary hearing in this matter
on February 4-7, 2014,
The Board found that Respondent violated the Act in many

respects, most notably withdrawing recognition from the
BCTGM on June 14, 2013. As related in the Board's decision,
Respondent recognized the Union as the exclusive bargaining
representation of its production and sanitation employees from
2005, when it took over the Hope facility from Myers Bakeries,
until 2013.
Most relevant to the instant case is that Rickey Ledbetter, the

vice-president and general manager of Respondent, was present
through the entire February 2014 hearing; and that Lorraine
Marks Briggs (then Lorraine Marks) testified on behalf of the
General Counsel.
Also relevant is the fact that the Board found that Respond-

ent violated Section 8(a)(3) and (1) of the Act with respect to
Marks Briggs. The Board found that Respondent violated the
Act by issuing a Final Written Warning on May 30, 2013, for
leaving her assigned work area without permission. 364 NLRB
No. 64 (slip op. 1, fns. 1 and 2, 8-9, 9 fn. 1 (member Miscimar-
ra's dissent), 19, 25-26, 30-31, 33-35). Respondent was re-
quired by Judge Ringler's Order and then the Board's Order to
expunge its records of the May 30 discipline and not use it as
the basis for future discipline. Respondent did not so expunge
its records, and as I find herein, used it as a basis for discipline
imposed on Marks Briggs in October 2015, and her discharge
in February 2016.

The events leading to Lorraine Marks Briggs termination
in February 2016

The October 2015 last chance agreement

Lorraine Marks Briggs worked for Respondent and its pre-
decessor for 24-1/2 years prior to her termination on February
19, 2016. At the time of her termination she was a packer in
the bread wrap department. On October 8, 2015, Tony Ha-
good, the newly hired production manager on the bread bake
line, observed Marks Briggs pick a piece of the topping from
some apple swirl bread and eat it. Hagood wrote up a discipli-
nary action form (DAF) and turned it in the human resources
department.
Human Resources Manager Eric McNiel, who was hired on

October 12, consulted with General Manager Rickey Ledbetter.
Ledbetter told McNiel that Marks Briggs already had a "Last
Chance Agreement" on her record. Tr. 337-338. McNiel and
Ledbetter decided to issue Marks Briggs another "Last Chance
Agreement" on October 16, 2015, (GC Exh. 5). This is func-
tionally the same thing as a Final Written Warning.

The Last Chance Agreement contains the following para-
graph:

After a management review of the facts surrounding the inci-
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6 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

dent and your previous record for rule violations, your behav-
ior does call for immediate discharge; however, management
has considered all extenuating circumstances, including 24
years of service. Management believes a "Last Chance
Agreement" is more appropriate.

The reference to Marks Briggs' previous record of rules vio-
lations, so far as this record shows, could only refer to the May
30, 2013 final written warning. Eating on the production line is
considered by Respondent to be a Group B violation, less seri-
ous than a Group A violation (Jt. Exh. 2, at 17-19). McNiel
could not think of another instance in which an employee was
given a last chance agreement solely for a Group B violation,
Tr. 419. The evidence in this record also indicates that no other
employee was given a last chance agreement/final written
warning for a Group B violation (GC Exhs. 10(a)-(i), 20, 21,
ER Exh. 1, p. B-12, ER Exh. 20) [9 violations of Rule 3, Group
for eating, drinking or chewing gum in a production area].2
This is a further indication that the May 30, 2013 final written
warning was a major factor in the October 2015 last chance
agreement.3
McNiel's testimony that the May 30, 2013 warning was not

considered in issuing Marks Briggs a last chance agreement in
October 2015, is not credible and convinces me that he is not a
credible witness generally.

Events leading to Marks Briggs' discharge

Respondent became sufficiently concerned with the tone of
interpersonal relationships on the breadline in January 2016
that it met with employees individually. Each breadline em-
ployee, including Marks Briggs, signed a form acknowledging
that they had received a copy of the facility rules and policy
against harassment (ER Exh. 7).

February 8, 2016

On February 8, 2016, the bread line stopped running for
some reason. Marks Briggs left her workstation in the bread
wrap area without informing a supervisor or asking permission.
She walked to a wash stand in the bread scaling area. This is an
area where ingredients for the products are put into bins. Em-
ployees Ashley Hawkins and Eugene Hopson were standing
near the wash stand. Marks Briggs passed very close to Haw-
kins and their shoulders made contact. Hawkins claimed that
Marks Briggs bumped into her on purpose, but not very hard

2 I reject Eric McNiel's assertion that eating product is a more seri-
ous violation than eating other food or chewing gum. The Safe Food
Quality Code, to which Respondent is bound, does not make this dis-
tinction, ER Exh. 14, pp. 153-155, nor is there any evidence that any-
one else does. Moreover, it seems counterintuitive that chewing gum
or eating French fries on the production line is less likely to result in
product contamination than picking the topping off of apple swirl
bread.

3 Respondent at pp. 22-23 of its brief cites to examples of employees
terminated at least in part for leaving their work area without permis-
sion. Most, if not all, of these employees did not leave their work area
briefly when the production line was down, as did Briggs. For example
the employee in the first example ignored the instructions of his super-
visor and went to a trailer to take a nap. Several others left the plant
completely. None of these situations is comparable to Marks Briggs'
violation of Respondent's rule.

(ER Exh. 11, Tr. 271). Hawkins also believed that when Marks
Briggs returned to her workstation, she joked about it with oth-
er coworkers. Hawkins complained about this to Bread Line
Manager Tony Hagood who took Hawkins to the human re-
sources department.
Respondent interviewed Marks Briggs and Eugene Hopson

as well as Hawkins. Marks Briggs claimed that as she walked
to the side of Hawkins and Hopson, Hawkins deliberately
bumped her. She believes that Hawkins was angry at her for
reporting Hawkins to Supervisor Bob Buckley for eating on the
production line sometime in the fall of 2015.
Respondent interviewed Marks Briggs, Hopson, and Haw-

kins twice. In the second interview each responded to a series
of questions. On February 8, all Hopson could tell McNiel was
that, "I was in my work area talking with Ashley and the lady
came over there and she hasn't been there before, "ER Exh. 16.
The next day, McNiel recorded that Hopson stated that Marks
Briggs walked between him and Hawkins, that there was plenty
of room for her to have walked around the two of them and that
he did not see Marks Briggs bump Hawkins. He also said that
Marks Briggs said nothing to Hawkins, but that Hawkins said
"excuse you" to Marks Briggs.
On February 19, 2016, McNiel and Hagood presented Marks

Briggs a termination notice, which Hagood read to her. It stat-
ed she was being discharged for violating a number of the com-
pany's Group A (more serious) rules.4 The discharge document
states that Marks Briggs was being terminated for violating
Rule 3, leaving her work area without permission; Rule 5 the
rule concerning harassment, provoking a fight or otherwise
creating a hostile or unpleasant work environment; Rule 6 diso-
beying the instruction of a supervisor [apparently referring to
her not complying with the instructions she received on January
22 regarding harassment]; and Rule 22 job abandonment—
leaving an assigned work area without permission.

The document also states the following:

A review of your work history includes two (2) final warnings
"Last Chance Agreements" regarding your violation of Group
A Rules 3 and 22 leaving your work area/and walking off the
job without permission on May 30, 2013 and Group B Rules
3 and 13 eating outside of company designated facility break
areas/failure to observe facility safety or good manufacturing
rules on October 16, 2015.

Decision

4 According to Respondent's handbook, Jt. Exh. 2, p. 17, Group A
violations often, but not necessarily result in termination. This record
includes examples of Group A violations involving other employees
that did not result in their termination, GC Exh. 12, ER Exh. 18 [final
written warning issued to Juan Betancourt on May 26, 2015].
Betancourt admitted to telling another employee that he would beat the
other employee up if their argument continued. The other employee
claimed that Betancourt also threatened to shoot him. Respondent
declined to fire Betancourt solely because he denied this allegation.
This is in contrast to its decision to credit Hawkins' account over that
of Marks Briggs who also denied deliberately initiating contact with
Hawkins.
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After a management review of the facts surrounding the inci-
dents, the seriousness of the multiple rule and policy viola-
tions, i.e., insubordination, including physical con-
tact/promoting a hostile work environment and possible retal-
iation, and taking into account the "Last Chance Agreements"
given to you on May 30, 2013 specifically for leaving your
work area without permission/walking off the job and Octo-
ber 17, 2015 for eating outside of company designated facility
break areas/failure to observe facility safety and good manu-
facturing rules, your behavior is unacceptable and your em-
ployment is terminated.

(GC Exh. 6.)

Despite the plain language of the discharge document,
McNiel testified incredibly that the May 30 "Last Chance
Agreement" did not play any role in the termination of Marks
Briggs. (Tr. 368-369.)
McNiel claimed to have no knowledge about the 2014 unfair

labor practice hearing. However, he consulted with Rickey
Ledbetter about the Marks Briggs termination. Ledbetter was
well aware that Marks Briggs had testified at that proceeding
for the General Counsel and was at least on notice that the May
30, 2013 last chance agreement had been found illegal by Judge
Ringler. I do not credit McNiel's testimony that Ledbetter
merely confirmed a termination decision made by McNiel. I
conclude that Ledbetter played some role in the termination
decision and the extent of that role may not be reflected in this
record. Respondent called Ledbetter as a witness in this pro-
ceeding. Neither party inquired as to his role in the Marks
Briggs termination.

Analysis Regarding the Mark Briggs Last Chance Warning
and Discharge

Both the Last Chance Warning given to Marks Briggs and
her discharge violate Section 8(a)(3) and (1) because they relied
on the prior unlawful warning given to her on May 30, 2013,
and because Respondent failed to establish it would have disci-
plined her in the same way in October 2015 or that it would
have discharged her absent that reliance, Celotex Corp., 259
NLRB 1186, 1186 fn. 2, 1190-1193 (1982).
With regard to February 2016 interaction with Ashley Haw-

kins, Respondent had a reasonable basis for concluding that
Marks Briggs intended to antagonize Hawkins by using the
wash stand in the bread scaling area and walking close to Haw-
kins. Sandra Phillips' testimony at Transcript 101-103 estab-
lishes that normally employees would have gone to a wash
station near the break area, rather than the scaling area. More-
over, Marks Briggs testimony indicates that she knew Hawkins
was hostile to her. However, the record does not show that
Respondent had sufficient cause, absent reliance on the illegal
warning, to discharge Marks Briggs.

5 Respondent suggests at pp. 20-21 of its brief that the absence of
any evidence of discrimination against other union witnesses from the
2014 hearing, particularly Phillips, indicates that it did not discriminate
against Marks Briggs. However, "a discriminatory motive, otherwise
established, is not disproved by an employer's proof that it did not
weed out all union adherents." Nachman Corp. v. NLRB, 337 F.2d 421,
424 (7th Cir. 1964); Igramo Enterprise, 351 NLRB 1337, 1339 (2007).

Respondent has not shown that it had any reasonable basis
for believing Hawkins' contention that Marks Briggs brushed
her, as opposed to Marks Briggs contention that Hawkins initi-
ated physical contact.' Beyond that, the physical contact be-
tween the two employees was brief and so insignificant that
Eugene Hopson, who was standing right next to them, did not
even notice it (Tr. 271, 456). By all accounts, Marks Briggs
did not stop walking when she encountered Hawkins and did
not come near her when she returned to her workstation (Tr.
250, 457).

Respondent designates Marks/Briggs as ineligible for rehire

On March 4, 2016, Bread Line Manager Tony Hagood filled
out a form entitled "Termination Checklist Settlement," (GC
Exh. 7).7 He wrote the following in the box marked termina-
tion classification:

Violation of 2nd Last Chance Agreement
Intimidation of Another Employee

Do Not Rehire

At the hearing Respondent asserted that Hagood made a mis-
take and that the "Do Not Rehire" notation was contrary to
company policy. There is no evidence of a similar notation for
any other employee and a number of examples of termination
checklists without the "Do Not Rehire" notation (GC Exh. 26).

In order to contradict what appears on its face as obvious
discrimination, McNiel testified that "we talked to him about
that," Tr. 371-373. Hagood testified that sometime in 2016,
McNiel directed him not to do that anymore, Tr. 480-482.
McNiel said he did not alter the document due to the pendency
of the instant proceeding.'

6 The record indicates that Hawkins had reason to try to get Marks
Briggs in trouble and that Respondent was aware of that fact. Marks
Briggs testified that before the February 8 incident she reported to her
Supervisor, Bob Buckley, that Hawkins was eating a breadstick off the
production line. Respondent did not call Buckley as a witness to refute
this testimony; therefore I credit it. Hawkins testified that Buckley told
her that someone reported to him that she was eating bread on the pro-
duction line, Tr. 253. The record also indicates that Hawkins knew or
suspected that it was Marks Briggs who had reported her alleged mis-
conduct to management. At the February 8, 2016 meeting during
which Human Resources Director McNiel suspended Marks Briggs,
she told him that she had reported Hawkins to Bob Buckley, Tr. 138-
139 and included this assertion in the written statement she gave Re-
spondent at that meeting.
Hawkins, by her own account, is a person who takes offense easily,

Tr. 253-254. In November 2014, Respondent disciplined her for ex-
cessive arguing with another employee, GC Exh. 18. She had also been
fired by Respondent, apparently for signing another employee in from
break, Tr. 261-262, and then was rehired per an internal appeal. Haw-
kins was still on a last chance agreement in February 2016, which like-
ly made her more sensitive to another employee reporting her alleged
misconduct to management.

7 I discredit Hagood's assertion that he made this entry after March
4. The document on its face establishes that is the date of his entries on
the form.

The record is silent as to when in 2016 McNiel discovered that Ha-
good was writing "not eligible for rehire" on termination documents
and when he told Hagood to cease that practice. Obviously, if this
occurred prior to August 31, 2016, nothing would have prevented Re-
spondent from altering the document. Respondent was at least on
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8 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The record belies Respondent's suggestion that Hagood's
notation was an inadvertent error made without discriminatory
intent. On August 31, 2016, Board Agent Jennifer Rau advised
Respondent's counsel that she had received Marks Briggs' third
amended charge concerning Respondent marking her ineligible
for rehire (GC Exh. 27). Rau's email stated, "if you wish to
provide additional evidence responding to the new allegations,
please do so by September 8, 2016, if not I will present the case
to the Regional Director with the evidence currently provided."
While Respondent's counsel raised issues as to how Marks
Briggs became aware of the notation, at no time prior to the
instant hearing did it contend that the notation was erroneously
made by Hagood, contrary to company policy. On September
28, 2016, the General Counsel consolidated Marks Briggs third
amended charge with the other allegations in this case.
From this I conclude that just prior to the instant hearing,

Respondent realized that the "Do Not Hire" notation was obvi-
ously discriminatory and came up with the rationale presented
at trial. I reject this explanation and find that the "Do Not Re-
hire" notation was discriminatorily motivated.9

Allegations predicated on the testimony of Cheryl Muldrew
(complaint paragraph 8)

Cheryl Muldrew worked for Respondent and its predecessor
for 16 years. She was terminated on January 27, 2016, for al-
legedly threatening another employee. She filed a charge and
amended charges alleging that her suspension on January 21,
2016, and discharge on January 27, 2016, violated the Act. The
General Counsel did not file a complaint on these allegations.
However, the General Counsel did file a complaint on several
allegations raised in Muldrew's third amend charge filed on
April 14, 2016.
On January 14 or 15, 2016, Respondent suspended Muldrew

pending an investigation for allegedly threatening another em-
ployee and eating a peppermint on the production line. On
January 19, Eric McNiel gave her a last chance agreement.
Muldrew testified that McNiel told her she was not to discuss

notice of Hagood's mistake on March 10,6 days after he wrote "do not
hire" on Marks Briggs termination checklist, when Annette Capetillo,
McNiel's assistant, filled out another part of the form.
Hagood's testimony at Tr. 482 indicates that he filled out other ter-

mination checklists. Respondent did not introduce any others with "do
not rehire," which, if they exist, would indicate Hagood was not dis-
criminating against Marks Briggs.

9 Another indication of Respondent's discriminatory motive is that
Tony Hagood suggested to Ashley Hawkins that they go to human
resources to complain about Marks Briggs. This is in marked contrast
to his inaction when Nadine Pugh, an employee who filed a petition to
decertify the Union, was insubordinate to him. 364 NLRB No. 64, slip
op. at 11, Tr. 28,145-146,474,478-479. Further, Hagood's testimony
that Hawkins told him that Marks Briggs threw an elbow or elbowed
Hawkins, Tr. 474, is an indication of Respondent's animus towards
Marks Briggs emanating from her union support and prior testimony.
Hawkins's written statement of February 8, Er. Exh. 11, states, "she
bumped me." The next day when meeting with McNiel and HR Repre-
sentative Annette Capetillo, Hawkins apparently said Hawkins pushed
her, Er. Exh. 12, Tr. 257-258. At this hearing, Hawkins testified that
Marks Briggs pushed her, Tr. 250. Given the fact that Eugene Hopson,
who was standing there, did not notice any contact, I conclude this is an
exaggeration.

her discipline with anyone. McNiel denies this. On January
27, Respondent fired Muldrew for allegedly making threatening
comments about the employee who reported the first alleged
threat to Respondent. She testified that McNiel told her that
she was being discharged for making threatening comments
and discussing her discipline.
Muldrew's discharge documents (ER Exh. 1, p. B-1), state

that an employee reported to Tony Hagood that Muldrew had
been making retaliatory and threatening comments and discuss-
ing the confidential situation from the previous week. I credit
Muldrew and find that Eric McNiel told her not to discuss her
January 19 last chance agreement with other employees. First
of all, there isn't any other confidential information to which
the January 27 discharge document could be referring to.
Moreover, on this point I find Muldrew more credible than
McNiel, given McNiel's incredible testimony regarding Re-
spondent's use of Marks Briggs' May 30, 2013 discipline.
Thus, I find that Respondent violated Section 8(a)(1) as alleged
in complaint paragraphs 8(a) and 8(c).19 McNiel's instructions
on confidentiality were not part of a fact finding investigation
and therefore made without a legitimate and substantial busi-
ness justification as in Caesar's Palace, 336 NLRB 271, 272
(2001).

I dismiss the allegation in paragraph 8(b) due to the incon-
sistency between Gloria Lollis' trial testimony and the affidavit
she gave to the Board prior to the hearing.

Maintenance of allegedly violative rules
(complaint paragraph 7)

The General Counsel alleges that Respondent is violating
Section 8(a)(1) of the Act by maintaining the following rules in
its employee handbook (Jt. Exh. 2).

Employees, contractors, and visitors may not carry cameras or
imaging devices into any Southern facilities.

This includes:

1. Conventional film, still cameras
2. Digital still cameras
3. Video cameras
4. PDA cameras
5. Cell phone cameras

An employee with authorization to take pictures in the facility
must sign in at the front reception desk and be given a Pho-
tographer's Pass. This pass must be worn at all times while
shooting pictures. A Southern management employee must
accompany the employee.

(Jt. Exh. 2, p. 13.)

FACILITY RULES AND DISCIPLINARY PROCEDURES

15 The General Counsel's position with regard to par. 8(c) is not nec-
essarily inconsistent with his decision not to go to complaint on Mul-
dew's discharge. He may have decided that Respondent would have
fired Muldew for nondiscriminatory reasons apart from the illegal
reason it cited at the time of her termination.
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****************************************

GROUP A

These infractions are serious matters that often result in termi-
nation. These listed infractions are not all-inclusive. Any
conduct, which could interfere with or damage the business or
reputation of the Company or otherwise violate accepted
standards of behavior, will result in appropriate discipline up
to and including immediate discharge.

3. Using Company time or resources for personal use unrelat-
ed to employment with the Company without proper authori-
zation. This includes leaving Company property during paid
breaks or leaving your assigned job or work area without
permission.

9. Any off-duty conduct, which could impact, or call into
question the employee's ability to perform his/her job.

12. Unauthorized use of still or video cameras, tape record-
ers, or any other audio or voice recording devices on Compa-
ny premises, in a Company supplied vehicle, or off-Company
premises involving any current or former Company employ-
ees, without such person's expressed permission while on
Company business.

GROUP B

7. Bringing or allowing any non-employee inside the facility
(including the break room) without prior permission from
management. Unauthorized plant entry by employees.

Jt. Exh. 2 pp. 17-19.

Relevant Case Law Regarding Respondent's Rules

The Board has held that an employer violates Section 8(a)(1)
when it maintains a work rule that reasonably tends to chill
employees in the exercise of their Section 7 rights, Lafayette
Park Hotel, 326 NLRB 824, 825 (1998). A rule is unlawful if
it explicitly restricts activities protected by Section 7. If this is
not true, a violation is established by a showing that 1) employ-
ees would reasonably construe the language to prohibit Section
7 activity; 2) that the rule was promulgated in response to pro-
tected activity or 3) that the rule has been applied to restrict the
exercise of Section 7 rights, Lutheran Heritage Village-Livonia,
343 NLRB 646, 647 (2004). The Board stated that a rule would
not violate the Act merely because it could be read to prohibit
protected activity. In undertaking this analysis, the Board must
refrain from reading particular phrases in isolation, and it must
not presume improper interference with employee rights.
With regard to some of Respondent's rules, the General

Counsel, relying on such cases as University Medical Center,
335 NLRB 1318, 1320-1322 (2001), and Tradesman Interna-
tional, 338 NLRB 460 (2002), appears to contend that a broad-

ly worded rule that could be read to prohibit protected activity
is illegal unless it contains language that gives examples that
would lead a reasonable employee to conclude that protected
conduct is not within the rule's ambit. First, I would note that
these cases were decided before Lutheran Heritage Village-
Livonia. Secondly, I conclude that this contention is incon-
sistent with that decision.

Instead, I conclude that where a rule has not been promulgat-
ed in response to protected activity, has not been applied to
restrict Section 7 rights and does not explicitly restrict protected
rights, there must be some specific reason advanced for why a
reasonable employee would construe the language to inhibit
Section 7 rights. I find the General Counsel has not done so in
this case with the following exceptions."

The rule against the use of photographic and/or
audio equipment

Several recent decisions have addressed photographing and
recording by employees on company property. In Flagstaff
Medical Center, 357 NLRB 659 (2011), the Board found that a
hospital's rule prohibiting the use of cameras for recording
images of patients and/or hospital equipment, property, or facil-
ities, did not violate the Act.

In Rio All-States Hotel & Casino, 362 NLRB No. 190
(2015), the Board found a rule that prohibited the use of any
type of audio visual recording equipment and/or recording de-
vice unless authorized for business purposes, to be illegal. The
Board distinguished the case from Flagstaff Medical Center by
concluding that the Casino's rules included no indication that
they were designed to protect privacy or other legitimate inter-
ests.

In Whole Foods Market, Inc., 363 NLRB No. 87 (2015), the
Board found illegal two company rules. One prohibited the
recording of phone calls, images, or company meetings with
any recording device unless prior approval is received from
management, or all parties to the conversation consent to its
recording. Violation of this rule could lead to discipline up to
and including discharge.
The second rule was similar. Whole Foods stated as its pur-

pose the elimination of a chilling effect on the expression of
views if one person is concerned that the conversation is being
secretly recorded. The Board found both rules illegal. The
Board citing Rio All-States Hotel & Casino stated that photog-
raphy and audio or video recording in the workplace . . . are
protected by Section 7 if employees are acting in concert for
their mutual aid and protection and no overriding employer
interest is present. The Board distinguished Flagstaff Medical
Center by concluding that Whole Foods' business justification
is not nearly as pervasive or compelling as the patient privacy
interest in Flagstaff

I conclude the Rule prohibiting unauthorized entry into the facility
by employees is not violative. The General Counsel's reliance on St.
John's Health Care, 357 NLRB 2078,2080-2083 (2011), is misplaced.
Although not explicit, it is implicit in that case that the employer's new
access rule was promulgated in response to union organizing activity.
Similarly, I do not read Tri-County Medical Center, 222 NLRB 1089
(1976) as broadly as the General Counsel. In that case, Respondent's
access rule was discriminatorily applied to union organizing.
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The Board, relying on Rio All-States Hotel and Whole Foods,
reversed the Judge's finding that an employer's rule was not
violative in T-Mobile, Inc., 363 NLRB No. 171 (2016). In T-
Mobile, while tacitly acknowledging the employer's interest in
maintaining employee privacy, confidential information and
promoting open communication, the Board found the rule to be
violative because it was not narrowly tailored to promote its
legitimate interests and would reasonably be construed to re-
strict employees' Section 7 rights.
Further in both the Whole Foods and T-Mobile decisions, the

Board noted that protected conduct may include a number of
things including recording evidence to preserve it for later use
in administrative or judicial forums in employment-related
actions. As the Board has stated, "moreover, our case law is
replete with examples, when photography or recording, often
covert was an essential element in vindicating the underlying
Section 7 right." 363 NLRB No. 87, slip op. 3 and at fn. 8. My
experience as an NLRB judge for 20 years confirms that as-
sessment.
With regard to the ban on photography, I find this case more

similar to Flagstaff Medical Center than the other relevant
Board cases mentioned above. Respondent has established a
pervasive and compelling interest in its proprietary information.
In particular, Respondent has established a compelling interest
in not allowing photographs that might reveal its production of
baked goods pursuant to co-manufacturing agreements with
other companies. If for example, Respondent produces Hostess
cupcakes at its Hope facility, Hostess and Respondent have a
pervasive interest in not revealing this to competitors of both
companies and the public. Since the break rooms at the Hope
facility have windows looking out into the production areas, I
find Respondent has a compelling interest in forbidding pho-
tography even in the break rooms.
On the other hand, Respondent has not established such a

pervasive and compelling interest in prohibiting audio record-
ings in nonproduction areas (e.g. break rooms, human resource
offices) of the Hope facility. I find Respondent's rule to be
illegal with regard to audio recording in nonproduction areas of
the plant for the reasons stated in the Whole Foods and T-
Mobile decisions.

The rules against using company time resources for personal
use unrelated to employment with the company

Respondent's employees are not allowed to leave the facility
during 15 minute paid breaks and apparently are subject to
being called upon during these breaks to fill-in for other em-
ployees, Tr. 290. Therefore, this rule is likely to be interpreted
as restricting Section 7 rights given Respondent's failure to
distinguish between employee rights during working time and
breaktime, Hyundai American Shipping Agency, Inc., 357
NLRB 860, 872-873 (2011).

CONCLUSIONS OF LAW

Respondent violated Section 8(a)(1) of the Act by:
(1) Telling Cheryl Muldew not to discuss her last chance
warning with anyone else on January 21, 2016;

(2) Telling Cheryl Muldew that she was being discharged in
part for discussing her last chance agreement with other em-
ployees;
(3) Maintaining a rule that prohibits employees from making

audio recordings anywhere in its Hope facility at any time.
(4) Maintaining a rule that prohibits employees from using

company time or resources for personal use unrelated to em-
ployment at any time, including nonwork time.
Respondent violated Section 8(a)(1), (3), and (4) of the Act

by:
(1) Issuing a last chance agreement to Lorraine Marks
Briggs on October 16, 2015;
(2) Suspending Marks Briggs on February 8, 2016;
(3) Discharging Marks Briggs on February 19, 2016;
(4) Marking Marks Briggs ineligible for rehire on March 4,
2016.

REMEDY

The Respondent, having discriminatorily discharged Lor-
raine Marks Briggs, must offer her reinstatement and make her
whole for any loss of earnings and other benefits. Backpay
shall be computed in accordance with F. W Woolworth Co., 90
NLRB 289 (1950), with interest at the rate prescribed in New
Horizons, 283 NLRB 1173 (1987), compounded daily as pre-
scribed in Kentucky River Medical Center, 356 NLRB 6 (2010).
Respondent shall compensate her for her search-for-work and
interim employment expenses regardless of whether those ex-
penses exceed her interim earnings, computed as described
above.
Respondent shall file a report with the Social Security Ad-

ministration allocating backpay to the appropriate calendar
quarters. Respondent shall also compensate the Marks Briggs
for the adverse tax consequences, if any, of receiving one or
more lump-sum backpay awards covering periods longer than 1
year, Latino Express, Inc., 359 NLRB 518 (2012).
On these findings of fact and conclusions of law and on the

entire record, I issue the following recommended12

ORDER

The Respondent, Southern Bakeries, Hope, Arkansas, its of-
ficers, agents, successors, and assigns, shall

1. Cease and desist from
(a) Discharging or otherwise discriminating against any em-

ployee for engaging in union or other protected concerted activ-
ity or testifying in an NLRB proceeding.
(b) Maintaining work rules that prohibit employees from
making audio recordings during nonwork time in nonwork
areas of its facility.
(c) Maintaining rules that prohibit employees from using

company time or resources for personal use unrelated to em-
ployment at any time, including nonwork time.

12 If no exceptions are filed as provided by Sec. 102.46 of the
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.
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(d) Telling employees that they may not discuss their disci-
pline with other employees or that they have been disciplined
for discussing prior discipline with other employees.
(e) In any like or related manner interfering with, restrain-

ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.
2. Take the following affirmative action necessary to effec-

tuate the policies of the Act.
(a) Within 14 days from the date of the Board's Order, offer
Lorraine Marks Briggs full reinstatement to her former job or,
if that job no longer exists, to a substantially equivalent posi-
tion, without prejudice to her seniority or any other rights or
privileges previously enjoyed.
(b) Make Lorraine Marks Briggs whole for any loss of earn-

ings and other benefits suffered as a result of the discrimination
against her, in the manner set forth in the remedy section of the
decision. Compensate Lorraine Marks Briggs for the adverse
tax consequences, if any, of receiving a lump-sum backpay
award, and file a report with the Social Security Administration
allocating the backpay award to the appropriate calendar quar-
ters.
(c) Compensate Lorraine Marks Briggs for her search-for-

work and interim employment expenses regardless of whether
those expenses exceed their interim earnings.
(d) Within 14 days from the date of the Board's Order, re-

move from its files any reference to the unlawful disciplines
and discharge and within 3 days thereafter notify Lorraine
Marks Briggs in writing that this has been done and that the
discharge will not be used against her in any way.
(e) Rescind its rules that prohibit employees from making

audio recordings during nonwork time in nonwork areas of its
facility.
(f) Rescind its rules that prohibit employees from using

company time or resources for personal use unrelated to em-
ployment at any time, including nonwork time.
(g) Preserve and, within 14 days of a request, or such addi-

tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.
(h) Within 14 days after service by the Region, post at its
Hope, Arkansas facility copies of the attached notice marked
"Appendix".13 Copies of the notice, on forms provided by the
Regional Director for Region 15, after being signed by the Re-
spondent's authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. In addition to physical posting of paper
notices, the notices shall be distributed electronically, such as

13 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading "Posted by Order of the Na-
tional Labor Relations Board" shall read "Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board."

by email, posting on an intranet or an internet site, and/or other
electronic means, if the Respondent customarily communicates
with its employees by such means. Reasonable steps shall be
taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Respondent
has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its
own expense, a copy of the notice to all current employees and
former employees employed by the Respondent at any time
since October 16, 2015.
(i) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.
Dated, Washington, D.C., May 11, 2017

APPENDIX

NOTICE To EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT discharge or otherwise discriminate against
any of you for engaging in union or other protected concerted
activity, or for testifying in a National Labor Relations Board
proceeding
WE WILL NOT tell you that you may not discuss discipline

that we have issued to you with other employees or tell you that
it is confidential without explaining that you are free to discuss
your discipline with anyone that you wish.
WE WILL NOT maintain rules that prohibit employees from

making audio recordings anywhere in our Hope facility at any
time.
WE WILL NOT maintain a rule that prohibits employees from

using company time or resources for personal use unrelated to
employment at any time, including nonwork time.
WE WILL NOT in any like or related manner interfere with, re-

strain, or coerce you in the exercise of the rights guaranteed
you by Section 7 of the Act.
WE WILL, within 14 days from the date of this Order, offer

Lorraine Marks Briggs full reinstatement to her former job or,
if that job no longer exists, to a substantially equivalent posi-
tion, without prejudice to her seniority or any other rights or
privileges previously enjoyed.
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WE WILL make Lorraine Marks Briggs whole for any loss of
earnings and other benefits resulting from her discharges and
suspension, less any net interim earnings, plus interest com-
pounded daily.
WE WILL compensate Lorraine Marks Briggs for the adverse

tax consequences, if any, of receiving a lump-sum backpay
award, and WE WILL file a report with the Social Security Ad-
ministration allocating the backpay award to the appropriate
calendar quarters.
WE WILL compensate Lorraine Marks Briggs for her search-

for-work and interim employment expenses regardless of
whether those expenses exceed her interim earnings.
WE WILL, within 14 days from the date of this Order, remove

from our files any reference to the unlawful disciplines and
discharge of Lorraine Marks Briggs and WE WILL, within 3 days

thereafter, notify her in writing that this has been done and that
the disciplines and discharge will not be used against her in any
way.

SOUTHERN BAKERIES, LLC

The Administrative Law Judge's decision can be found at
www.nlrb.govicase/15-CA-169007 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1015 Half Street, S.E., Washington, D.C. 20570, or by calling
(202) 273-1940.
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